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ABSTRACT 

This study analyses the protection and enforcement of offenders’ rights to 

rehabilitation in South African and the Democratic Republic of Congo (DRC) prison 

systems. These two jurisdictions signed and ratified the International Covenant on Civil 

and Political Rights (ICCPR) as the first legally binding instrument imposing states 

members to brand their prisons as reformatories and social rehabilitation institutes. 

The analysis first, is worrisome to incarcerate offenders in the South African and DRC 

prison systems because they will destroy them instead of being rehabilitated. Second, 

the two countries are plagued by the rate of recidivism while rehabilitation is the right 

of offenders. The objective of this study is to investigate the extent to which the two 

countries respect, protect, and fulfil the right to rehabilitation as required by their 

international, regional norms and standards, and provide decision-makers with tools 

to improve the rehabilitation in the two jurisdictions. 

For this study, the legal elements of offenders’ right to rehabilitation comprised the 

right to self-determination, religion, education, work, cultural activity, vocational and 

training programmes, pre-release programmes, psychiatric programmes, 

psychological programmes, social work programmes, teacher, dignity, equality, 

discrimination, freedom from torture, freedom from being treated or punished in a 

cruel, inhuman or degrading way, healthcare, food and water, and the right to clothing 

and bedding. To remedy the problem, the study was a desktop research that used 

primary and secondary sources of data for contextual insight and critical commentary. 

Among the findings, the study found that the right to rehabilitation in the two 

jurisdictions is violated to the extent that offenders could be ill-treated and 

overcrowding is still unavoidable. Unlike the DRC government, which abandoned its 

prisons since the wrong process of Zairianization or Nationalisation, in other words, 

the South African government, however, respects, protects and fulfils the extent that 

courts can intervene in favour of offenders. DRC NGOs also assist offenders with what 

they can to rehabilitated offenders if they consider offenders as equal without 

discrimination to comply with international obligations. There still is non-compliance in 
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fulfilling the right to rehabilitation from the DRC government’s side. Recommendations 

from the study are that both countries should abide by their obligations as clarified in 

the international and regional treaties regarding the right to rehabilitation. 

Regarding overcrowding, South African courts must consider the private interest of the 

applicant requesting his or her achievement while incarcerated to be considered as 

“highly meritorious” services and be granted a special remission of sentence. The 

victim or his or her relative, however, should also be implicated in this process. The 

DRC government, in turn, has two options: it either privatises its prisons or remedies 

the challenge of arbitrary arrest. 

Furthermore, South Africa should learn lessons from the DRC regarding the matter of 

nationalisation, and the DRC should learn lessons from South Africa in putting the right 

to rehabilitation at the centre within its prison systems while amending its Ordinance-

Law No 344 of 17 September 1965 governing the prison systems to make it clear 

concerning matters of rehabilitation, as per the South African Correctional Act 111 of 

1998 and the 2005 South African White Paper on Correctional Services and align it 

with international treaties. 

 

 

 

Key Terms: South Africa, DRC, offenders, human rights, right to rehabilitation, 

Constitution, legislations, international norms and standards. 
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CHAPTER ONE 

1.1 INTRODUCTION 

The theme of offenders’ rights, though enjoyed and taken for granted in most states 

today, comes from a dark period in human history. That offenders have rights harks 

back to the atrocities associated with the Second World War. When scholars talk of 

the rights of offenders, the dim background of offender abuse should not be ignored. 

Earlier in the history of imprisonment, unnecessary pain and deprivation were 

deliberately added to incarceration.1 Such afflictive treatment permeated the various 

forms of carcere duro and durissimo, which included irons and chains, hard labour, 

and the publicly humiliating forms of penal servitude.2 Offenders were tortured and 

deprived of food and medical care.3 They were forced to work until their last breath.4 

Even when food was provided, the deprivation of food was one of the added pains that 

quickened the death of most offenders. Thus, the denial of basic rights deepened the 

plight of offenders. All these accounts are historically correct because, before 

 

1 Rotman E ‘Do criminal offenders have a constitutional right to rehabilitation?’ (1987) 77 The Journal 
of Criminal law & Criminology 1023, 1028.  
2 Ibid. 
3 Evans M D & Morgan R Preventing Torture: A Study of the European Convention for the Prevention 
of Torture and Inhuman or Degrading Treatment or Punishment (1998) 1. See The Holocaust Explained 
‘Auschwitz-Birkenau’ available at https://www.theholocaustexplained.org/the-final-solution/auschwitz-
birknau/freddie-talks-about-life-in-auschwitz-birkenau/, accessed on 15 August 2017. Helm S explains 
in the prologue to her book entitled ‘If This Is A Woman Inside Ravensbruck: Hitler’s Concentration 
Camp for Women’ (2015) that during that time, at Ravensbruck women’s camp, 130,000 women were 
beaten, starved, worked to death, poisoned, executed and gassed. In the final days, every prisoner’s 
file was burned along with their bodies in the crematorium. The ashes were then thrown into the lake. 
See also Kirsch A ‘The system: two new histories show how the Nazi concentration camps worked’ 
available at https://www.google.com/amp/s/www.newyorker.com/magazine/2015/04/06/the-system-
books-kirsch/amp, accessed on 25 May 2018. See also All That’s Interesting ‘24 photos of life inside 
Ravensbruk, the Nazi’s only all-female concentration camp’ available at 
https:allthatsintersting.com/ravensbruk-women-concentration-camp, accessed on 25 May 2018. 
Widders R ‘Humiliated, tortured or executed: the little-known story of the Irish POWs’ available at 
https://www.google.com/amp/www.thejournal.ie/readme/humiliated-tortured-or-executed-the-little-
known-story-of-the-irish-pows-437455-May2012%3famp=1, accessed on 15 August 2017. See also 
Sanghani R ‘Starving babies, sterilisation and slaughter: life inside a women-only concentration camp’ 
The Telegraph 27 January 2015, available at 
https://www.google.com/amp/s/www.telegraph.co.uk/women/life/starving-babies-sterilisation-and-
slaughter-life-inside-a-women-only-concentration-camp/amp/, accessed on 15 August 2017. 
4 Widders R (note 3 above). 

https://www.theholocaustexplained.org/the-final-solution/auschwitz-birknau/freddie-talks-about-life-in-auschwitz-birkenau/
https://www.theholocaustexplained.org/the-final-solution/auschwitz-birknau/freddie-talks-about-life-in-auschwitz-birkenau/
https://www.google.com/amp/s/www.newyorker.com/magazine/2015/04/06/the-system-books-kirsch/amp
https://www.google.com/amp/s/www.newyorker.com/magazine/2015/04/06/the-system-books-kirsch/amp
https://www.google.com/amp/www.thejournal.ie/readme/humiliated-tortured-or-executed-the-little-known-story-of-the-irish-pows-437455-May2012%3famp=1
https://www.google.com/amp/www.thejournal.ie/readme/humiliated-tortured-or-executed-the-little-known-story-of-the-irish-pows-437455-May2012%3famp=1
https://www.google.com/amp/s/www.telegraph.co.uk/women/life/starving-babies-sterilisation-and-slaughter-life-inside-a-women-only-concentration-camp/amp/
https://www.google.com/amp/s/www.telegraph.co.uk/women/life/starving-babies-sterilisation-and-slaughter-life-inside-a-women-only-concentration-camp/amp/
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international law provided for offenders’ rights, states treated offenders as they 

wished.5 

To lessen the hardship of imprisonment and to make the offenders useful in society, 

humanistic proponents affirmed the idea that offenders should enjoy rights,6 such as 

rehabilitation. According to the humanistic concept, rehabilitation not only satisfies the 

social interest of enlightened crime prevention but also indicates that rehabilitation is 

a right of the offender, purely because he or she is a human.7 The adoption of human 

rights principles, the period immediately after World War II, also brought many 

changes to how individual offenders were treated. It considered their dignity because 

the objective of isolating offenders in prison was to reintegrate them into society. 

Most countries in the world have sought to achieve this objective. For example, Article 

27 of the Constitution of the Republic of Italia8 states that “punishment cannot consist 

in treatment contrary to human dignity but must aim at rehabilitating the offender.” 

Additionally, section 25 (2) of the Constitution of Spain9 points out that “Punishments 

entailing imprisonment and security measures shall be aimed at re-education and 

social rehabilitation.” 

The adoption of international rights principles regarding offenders’ rights is evident in 

South Africa and the DRC. Though rehabilitation does not appear in the two countries’ 

constitutions,10 South Africa and the DRC, however, incorporated international 

agreements on human rights in their provisions.11 First, section 231(4) of the 1996 

Constitution of the Republic of South Africa (the 1996 Constitution) states that 

 
5 See Rodley N The treatment of Prisoners under International Law 2 ed (1999) 2. Some were even 
used for medical experiences, which was indeed a crime. See Bolotoff V P in response to ‘How were 
German prisoners treated in Allied POW camps during World War II?’ available at 
https://www.quora.com/How-were-German-prisoners-treated-in-Allied-POW-camps-during-World-
War-II, accessed on 15 August 2017. See also Sanghani R (note 3 above). 
6 Rotman E (note 1 above) 1026. 
7 Ibid 1034. 
8 Casonato C & Woelk J, Faculty of law, Department of Legal Science (Trento University), available at 
http://www.quirinale.it/allegati_statici/costitizione/costituzine_inglese.pdf, accessed on 2 May 2017. 
9 Passed by the cohorts’ generals in plenary meetings of the congress of deputies and the senate held 
on 31 October 1978. Ratified by the referendum of the Spanish people on 7 December 1978, available 
at 
http://www.congreso.es/portal/page/portal/congreso/Congrto/Hits_Normas/Norm/const_espa_texto_in
gles_0.pdf , accessed on 2 may 2017. 
10 The 1996 Constitution of the Republic of South Africa and the 2006 Constitution of the DRC as 
Amended on 20 January 2011, in official Journal of the DRC No 3 of 1 February 2011.  
11 The study discusses those instruments in Chapter 3. 

https://www.quora.com/How-were-German-prisoners-treated-in-Allied-POW-camps-during-World-War-II
https://www.quora.com/How-were-German-prisoners-treated-in-Allied-POW-camps-during-World-War-II
http://www.quirinale.it/allegati_statici/costitizione/costituzine_inglese.pdf
http://www.congreso.es/portal/page/portal/congreso/Congrto/Hits_Normas/Norm/const_espa_texto_ingles_0.pdf
http://www.congreso.es/portal/page/portal/congreso/Congrto/Hits_Normas/Norm/const_espa_texto_ingles_0.pdf
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“international agreement becomes law in the Republic when it is enacted into law by 

national legislation”. Second, Article 215 of the 2006 Congolese Constitution provides 

that “lawfully concluded treaties and agreements have, when published, an authority 

superior to that of the law”. Thus, any international human rights instrument dealing 

with rehabilitation of offenders has a binding force in the two countries. 

Throughout history, the views of the philosophers were critical in shaping practical 

affairs in society. Obviously, with a philosopher such as Hugo de Groot,12 in his theory 

of natural law, not only the individual is the central point of nation states as well 

because the right of punishing the crime properly is not a matter determined in the law 

of nature. When a crime is committed, it is correct that the states have the right to 

punish offenders by limiting their liberty. To suspend the right to liberty of the offender, 

even temporarily, governments, however, have a duty to justify using imprisonment as 

a necessary means to achieve an important societal objective for which there are no 

less restrictive means to achieve such objective.13 

Over time, jurists and legal philosophers reflected upon what judges do when 

sentencing an offender to a term of imprisonment. The objectives of imprisonment are 

deterrence, incapacitation, restoration, and rehabilitation.14 In this investigation, the 

researcher intends to explore offenders’ right to rehabilitation programmes as an 

enforceable standard to protect offenders’ life after imprisonment in particular, and 

society, in general. The study investigates by comparing two countries, namely South 

Africa and the DRC. In other words, it can be said that to achieve rehabilitation, 

effective measures become necessary in the two countries to develop and secure a 

safe living environment for offenders based on sound human rights principles. 

At this stage, it is salient to point out that the rights jurisprudence allows no hierarchy 

of rights. As a result, the right to rehabilitation stands on the same rank as other rights 

that impose an obligation on the state to respect, protect, promote, and fulfil the said 

right. The South African case of August and Another v Electoral Commission and 

 
12 See in Chapter 2 below. 
13United Nations Office on Drugs and Crime - Handbook of Basic Principles and Promising Practices 
on Alternatives to Imprisonment (2007) 4.  
14 Gebelein R ‘The rebirth of rehabilitation: promise and perils of drug courts’ (2000) Sentencing & 
Corrections 1, 2. 
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Others15 is a case in point. The facts in this case were the following: the applicants 

opposed the decision of the Independent Electoral Commission (IEC) to deny them 

the right to vote.16 The applicants relied on the right to vote, the right to equality, and 

the right to dignity and required that the respondents should make all necessary 

arrangements to enable them and all offenders to vote, as well as all other adult 

members of the South African society on the national common voters’ roll. Judge 

Sachs relied on section 19 (3) (a) of the 1996 Constitution of the Republic of South 

Africa in finding that an offender’s right to vote cannot be denied simply because he 

or she is imprisoned. 

The right to vote is beyond the scope of the present study. If one, however, should link 

the August case with rehabilitation, one could argue that offenders should be granted 

the right to vote so that they could obey the law. Though the mentioned case was not 

related to rehabilitation, it shows that states have a positive duty to fulfil the right to 

vote even regarding citizens who have broken the criminal law and are undergoing 

incarceration, which reflects the community’s reprobation of the offender’s conduct. It 

begs mention that the offenders’ right to rehabilitation would be a blight upon the 

state’s positive obligation if it failed to take measures to rehabilitate offenders. 

Similarly, the same criticism would be given against South Africa and the DRC if they 

fell short in their positive duties to take measures to rehabilitate offenders. Also, it 

could be said that rehabilitation is a right that denotes the African perspective of 

Ubuntu (in South Africa) Bomoto, kimuntu, ki-utu (in some Congolese languages).17 

1.2 STATEMENT OF THE PROBLEM 

In general, whether in South Africa or the DRC, people worry when an offender goes 

to prison because no one knows what prison life is going to do to the character of the 

person. As evidence, in a recent case, Director of Public Prosecutions, Gauteng v 

 
15 August and Another v Electoral Commission and Others 1999 (4) BCLR 363 (CC).  
16 Ibid para 10. 
17 Ubuntu or Bomoto, kimuntu, ki-utu is a command to care for each other and to embrace the principle 
of reciprocity and mutual support. See Elechi O O, Sherill V M F & Schauer E J ‘Restoring Justice 
(Ubuntu): An African Perspective’ (2010) International Criminal Justice Review 20 (1) 73, 75. See also 
Kuvuna B Building a Human Rights Culture in the Context of Child Soldiering: A Challenge to the 
Protestant Church in the Democratic Republic of Congo (Unpublished LLM thesis, Natal University of 
KwaZulu-, 2015) 66. 
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Pistorius,18 Vergeer, a social worker, told the court19 that “imprisonment would not 

assist Pistorius but would break him as a person. It would take his future away with 

the result that a broken person would be reintroduced into society.”20 Such a statement 

could rather be expected in the DRC prison system than the South African because, 

in general, South Africa is considered a better advanced country regarding policies 

and laws dealing with correctional supervision.21 Also, South Africa is recognised 

internationally as a country that respects, protects, promotes, and fulfils human rights 

obligations. 

Quite the opposite is the case in the DRC. The DRC is internationally recognised as a 

country with high levels of corruption and in which human rights are openly violated22 

despite the DRC’s clear23 commitment to observe certain soft law standards such as 

the Universal Declaration of Human Rights (UDRH),24 the African Charter on Human 

and Peoples’ Rights (African Charter),25 the Convention on the Rights of the Child 

(CRC),26 and to the international instruments relating to the protection and promotion 

of human rights including those of offenders. Despite the African Charter, the remained 

instruments are the product of the United Nations.27 

The preamble to the Charter of the United Nations,28 indicates that no matter what 

happened with the World War, one should not fold hands and do nothing about 

 

18 Director of Public Prosecutions, Gauteng v Pistorius, 2016 (1) SACR 431 (SCA).  
19 In Pretoria.  
20 See De Wet P ‘Jail can make offenders more violent,’ available at https://mg.co.za/article/2014-10-
16-jail-can-make-offenders-more-violent, accessed on 30 May 2017. Nonetheless, judge Masipa state 
does that he is also under an obligation to have regard to the main purposes of punishment which are 
retribution, deterrence, prevention including rehabilitation which is the main focus of this study.  
21 See for example the 2005 White Paper on Correctional Services and the 1998 Correctional Services 
Act (South African Act 111 of 1998) which are well detailed in Chapter Four below. 
22Many reports depict this statement. See for example the United Nations News Centre ‘DR Congo: UN 
report spotlights human rights violations amid wider calls for security reform’ available at 
http://www.un.org/apps/news/story.asp?NewsID=49085#.WWWRB-b8LqA, accessed on 21 June 
2017. See also https://www.highbeam.com/doc/1G1-386039891.html, accessed on 21 June 2017. 
23 See the preamble of the 2006 Constitution the DRC (the 2006 Constitution).  
24 The UDRH is clearly mentioned in Chapter Three below.  
25 Ibid. 
26 Ibid. 
27 Charter of the United Nations, signed at San Francisco on 26 June 1945. 
28 See Gane C & Mackarel M Human Rights and the Administration of Justice (1997) 5. The preamble 
states that:  
“We the people of the United Nations determined to save succeeding generations from the scourge of 
war, which twice in our life has brought untold sorrow to mankind, and to reaffirm faith in fundamental 
human rights, in the dignity and worth of the human person, in the equal rights of men, women and of 

https://mg.co.za/article/2014-10-16-jail-can-make-offenders-more-violent
https://mg.co.za/article/2014-10-16-jail-can-make-offenders-more-violent
http://www.un.org/apps/news/story.asp?NewsID=49085#.WWWRB-b8LqA
https://www.highbeam.com/doc/1G1-386039891.html
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atrocities against any human being. In other words, one ends with a strong conviction 

that it is possible to stop the scourge of war and all its effects. The same considerations 

go for the rehabilitation of offenders. Sending offenders to prison should not be a 

cause for worry because states have a positive obligation to provide the necessary 

safeguard that the rehabilitation of an offender should remain a human right rather 

than state favour. 

Also, although South Africa respects, protects, promotes, and fulfils her human rights 

obligations, it is estimated that its rate of recidivism is as high as between 85 and 94 

per cent.29 Likewise, in the DRC, the rate of recidivism is quite high at 75 per cent30 

compared to that of South Africa. All the above problems necessitate a comparative 

investigation into the rehabilitation of offenders as a right in the prison systems of the 

two countries. 

There have been decided cases that provide strong indications of South Africa’s 

willingness to comply with offenders’ human right needs.31 Yet, South Africa still 

experiences elevated levels of recidivism. This tendency of escalating recidivism has 

prompted the present study. It, however, does not necessarily follow that if 

programmes comply with international human rights instruments, recidivism will not 

occur. Other factors contribute to the cause of recidivism. They are of an economic, 

political, social, or cultural nature. In general, it is known that “poverty is connected 

 
nations, large and small, and to establish conditions under which justice and respect for the obligations 
arising from treaties and other sources of international law can be maintained, and to promote social 
progress and better standards of life and a larger freedom, and for these ends to practice tolerance and 
live together in peace with one another as good neighbors…” 
29See Muntingh L ‘After prison: The case for offender reintegration’ available at 
https://issafrica.s3.amazonaws.com/site/uploads/Mono52.pdf, accessed on 29 January 2017. For 
example, it is reported that the rate of robberies with aggravating circumstances spiked to 12.7 per cent 
from 105 888 to 119 351. The rate of carjacking is up 12.3 per cent from 9 9990 to 11 221. See Swart 
W & Bornman J ‘Forty-six murders a day as criminals run amok’ Sunday Time 21 September 2014 at 
8.See Hammond P ‘The criminalization of South Africa’ available at 
http://www.frontline.org.za/index.php?option=com_content&view=article&id=968:the criminalization-of-
south-africa&catid=16: political-social-issues-cat&Itemid=201, accessed on 12 May 2017.  
30 The problem of recidivism can also be confirmed by Kongo Time ‘Prison centrale de Makala: Un 
mouroir pour les prisonniers,’ Kongo Time 8 May at para 2, available at 
http://afrique.kongotimes.info/rdc/justice/5017-prison-centrale-de-makala-un-mouroir-pour-les-
prisonniers.html, accessed on 6 May 2017. See also Okitapoy O M Assessing Psychopathy Among 
Male Prisoners in the Democratic Republic of Congo: A Cross-cultural Analysis in a Post-crisis Setting 
(Unpublished LLM thesis, University of McGill, 2011) 54. 
31 See Chapter 4 of the study. 

https://issafrica.s3.amazonaws.com/site/uploads/Mono52.pdf
http://afrique.kongotimes.info/rdc/justice/5017-prison-centrale-de-makala-un-mouroir-pour-les-prisonniers.html
http://afrique.kongotimes.info/rdc/justice/5017-prison-centrale-de-makala-un-mouroir-pour-les-prisonniers.html
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with crime”.32 A lower level of recidivism should be expected in South Africa because, 

in South Africa, offenders’ rights are respected. It, however, is notable that such a 

lower incident of recidivism has not necessarily followed. 

South Africa and the DRC have ratified human rights instruments, including the 

ICCPR.33 As will be seen below, this covenant obliges states members to run their 

prison systems as places of reformation and social rehabilitation.34 In the case of 

offenders’ rights, international human rights instruments require affordable minimum 

standards rather than capital intensive measures. In light of the above, the Standard 

Minimum Rules for the Treatment of Prisoners (SMR), the Basic Principles for the 

Treatment of Prisoners do not have the force of law, but offer an authoritative guide to 

cooperating states in general and South Africa and DRC, in particular, to make efforts 

to comply with those standards. In a wide range of ways, the United Nations has 

promoted the adoption of the above instruments by adopting resolutions that 

encourage states to ensure that their domestic practices, especially in the fields of 

justice, conform to internationally recognised minimum standards35 to respect and 

protect the human dignity of all human beings, including offenders.36 

Faced with all the above, the question that begged to be investigated was the extent 

to which the right to rehabilitation of offenders has adhered. The researcher is of the 

view that rehabilitation is a basic right that should benefit offenders to stay out of crime. 

Offenders should enjoy the right to rehabilitation simply because they are humans. As 

a right, “rehabilitation gives offenders a sound and certain opportunity to reconstruct 

 
32 Kettunen O ‘The Poverty-Crime Connection’ Jackson Free Press 19 October 2011 at para 1, available 
at http://m.jacksonfreepress.com/news/2011/oct/19/the-poverty-crime-connection/?templates=mobile, 
accessed on 6 June 2017. 
33 United Nations General Assembly, International Covenant on Civil and Political Rights. Adopted by 
the United Nations General Assembly Resolution 2200A (XXI) of 16 December 1966, available at 
https://www.refworld.org/docid/3ae6b3aa0.html, accessed on 18 September 2018. 
34 Ibid art 10 (3). 
35 See Mackarel M & Gane C Human rights and The Administration of Justice (1997) xiii. 
36 see Rodley N (note 5 above) at 2. After many events including the “routine and systematic detention 
and torture of prisoners… It became clear to the United Nations that no peace could be secured where 
governments were free to break and obliterate their own people.” In this regard, the preamble of the 
United Nations states in its paragraph 1 that “reaffirm faith in fundamental human rights, in the dignity 
and worth of the human person, in the equal rights of men women and of nations, large and small, and 
to establish conditions under which justice and respect for the obligations arising from treaties and other 
sources of international law can be maintained, and to promote social progress and better standards of 
life in large freedom.” It is clear from the above that the Charter itself places the respect for the human 
rights of all members of the society at the centre of all its achievements. 

file:///F:/New%20begining/19%20October%202011
http://m.jacksonfreepress.com/news/2011/oct/19/the-poverty-crime-connection/
https://www.refworld.org/docid/3ae6b3aa0.html
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their lives”37 in society. In other words, rehabilitation as a right allows offenders to 

return to society with an improved chance of being useful citizens and of staying out 

of prison.38 It is a right that requires properly premeditated programmes carried out in 

“a non-destructive prison environment”.39 

1.3 AIM OF THE STUDY 

This research aims to investigate to what extent the right to rehabilitation is protected 

by engaging in a comparative assessment of the South African and the DRC 

legislation and policies measured against specified international human rights 

standards. The study sought to broaden the effectiveness of measures to help curb 

the elevated levels of recidivism in both countries, to provide decision-makers with 

tools to improve the rehabilitation prospects of ex-offenders, and to reverse the 

recidivism statistics indicated above. 

1.4 OBJECTIVES OF THE STUDY 

In line with the above aim of the study, the objectives of this study were to: 

• confirm that rehabilitation is a human right; 

• demonstrate that legally binding and non-binding international human rights 

instruments bind states parties to fulfil the right to rehabilitation; 

• compare the South African and the DRC legislative frameworks regarding 

incorporating and fulfilling of obligations to realise the right to rehabilitation; 

• investigate to what extent South Africa and the DRC, as states, comply with the 

protection of offenders’ rights to rehabilitation; and 

• propose practical ways in which policies and frameworks on 

rehabilitation/reintegration programmes in the two jurisdictions could be 

reformed to become more effective. 

 
37 Rotman E (note 1 above) 1026. 
38 Ibid at 1027. 
39 Ibid. 
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1.5 RESEARCH QUESTIONS 

Considering the problem stated, and the aims and objectives identified in this study, 

the following questions are posed: 

• Is rehabilitation a human right? 

• Are there legally binding and non-binding international human rights 

instruments that highlight rehabilitation programmes as a right that a state 

should respect, protect, promote, and fulfil? 

• Do the South African and the DRC policies and legislation incorporate 

rehabilitation in their frameworks? 

• To which extent do the South African and the DRC states protect an offender’s 

right to rehabilitation? 

• Could practical ways be suggested to improve the rehabilitation of offenders in 

the two jurisdictions? 

Due to the technical and specialised nature of this topic, it is appropriate to define 

certain key terms in their proper contexts. 

1.6 DEFINITION OF KEY TERMS 

1.6.1 Human rights 

Human rights are those rights that are inherent in people as humans and without which 

they cannot function adequately as humans.40 This definition means that if 

rehabilitation is not considered as a human right, then offenders cease to be 

considered as humans on incarceration. 

1.6.2 Offenders/Prisoners 

Offenders/prisoners are persons whose liberty is restricted because of the interaction 

with the criminal justice system.41 

 

40 United Nations Human Rights: Question and Answers 40th Anniversary of the Universal Declaration 
of Human Rights (1948-1988) 4. See also Orlend B Human Rights Concept and Context (2002) 33. 
41Committee on Ethical Considerations for Revisions to DHHS Regulations for Protection of Prisoners 
Involved in Research Ethical Considerations for Research Involving Prisoners (2007) 108. 
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1.6.3 Prison 

A prison is any place established as a place for the reception, detention, confinement, 

training, or treatment of persons liable to detention in custody.42 Offenders/prisoners 

are physically confined there because of a penal provision. The Free Dictionary43 

provides a legal definition of a prison as a public building used for the confinement of 

people convicted of serious crimes. 

1.6.4 Rehabilitation 

The rehabilitation of offenders could be defined and understood in several ways.44 The 

international human rights instruments referred to in this study do not define 

rehabilitation. In the prison context, rehabilitation, however, means any process to 

prepare offenders/prisoners to re-enter society as useful and law-abiding members of 

the wider community.45 

In the South African context, “rehabilitation is probably easier to describe than to 

define”.46 The 2005 White Paper on Correctional Services clarifies that: 

Rehabilitation is the result of a process that combines the correction of offending behaviour, 
human development and the promotion of social responsibility and values. It is a desired 
outcome of processes that involve both departmental responsibilities of government and 
social responsibilities of the nation. Rehabilitation should be viewed not merely as a strategy 
to preventing crime, but rather as a holistic phenomenon incorporating and encouraging: 
social responsibility; social justice; active participation in domestic activities; empowering 
with life-skills and other skills; and a contribution to making South Africa a better place to 
live in. Rehabilitation is achieved through the delivery of key services to offenders, including 
both correction of the offending behaviour and the development of the human being 
involved. The correction of offending behaviour and development are two separate, but 
linked responsibilities. Rehabilitation is achieved through interventions to change attitudes, 
behaviour and social circumstances. The desired outcome is rehabilitation and the 
promotion of social values and responsibility.47 

As described above, the White Paper highlights that “rehabilitation is best facilitated 

through a holistic sentence planning process that engages the offenders at all levels 

 
42 Lyster R & Swiss S Handbook for Public Interest Lawyers Legal Resources Centre (1991) 105. 
43 See the Free Dictionary ‘Prison’ available at http://legal-dictionary. thefreedictionary.com/prison 
accessed on 9 May 2017. 
44 Raynor P & Gwen R ‘Why help offenders? Argument for rehabilitation as a penal strategy’ (2009) 
European Journal of Probation 3, 4. 
45 House of Commons Home Affairs Committee Rehabilitation of Prisoners First Report of Session 
Volume I (2004–05) 10. 
46 Mujuzi J D ‘The prospects of rehabilitation as a ‘substantial and compelling’ circumstance to avoid 
imposing life imprisonment in South Africa: A comment on S v Nkomo’ (2008) SACJ 1, 12. 
47 See paras 4.2.1, 4.2.2. & 4.2.3 of the 2005 South African White Paper on Correctional Services. 

http://legal-dictionary/
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– social, moral, spiritual, physical, work, educational/intellectual and mental. It is 

premised on the approach that every human being is capable of change and 

transformation if offered the opportunity and resources”.48 That is why it is placed at 

the centre of all activities within the DCS.49 

From the above, rehabilitation, whether described or defined, shows that an individual 

cannot attain it by him or herself without state intervention. 

For simplicity, the words reform, re-entry, re-education, re-socialisation will be used as 

synonyms for rehabilitation. Rehabilitation will also be used interchangeably with 

reintegration. The latter is, in general, limited to the after-release and community- 

based efforts of re-adaptation into society.50 

1.6.5 Recidivism 

Recidivism is repeat imprisonment of an offender who has been imprisoned more than 

once in his/her life. Recidivism is defined as rearrests, reconviction, resentence to 

prison, and return to prison with or without a new sentence.51 

1.6.6 Dignity 

Dignity is the inner value and universal moral equality of humans.52 Dignity differs from 

respect. Respect is external while dignity is internal. Dignity, however, must always be 

respected and promoted. 

1.7 RESEARCH METHODOLOGY 

This investigation is a desktop study that uses primary and secondary sources of data 

for contextual insight and critical commentary. Primary source references include 

universal declarations, conventions, treaties, the 1996 Constitution of the Republic of 

South Africa, the 2006 Constitution the DRC, and relevant legislation and judicial 

 
48 Ibid para 4.2.4. 
49 Ibid para 4.3.2. 
50 Rotman E (note 1 above) 1023. 
51Langan P A & Levin D J ‘Recidivism of prisoners released in 1994’ (2002) U.S Department of Justice 
1, 1. 
52 Ward T & Birgden A ‘Accountability and dignity: Ethical issues in forensic and correctional practice’ 
(2009) 14 Aggression and Violent Behavior 227, 228. 



  

12 

 

decisions regarding offenders in the two countries. Secondary sources include books, 

journal articles, unpublished theses, law commission papers, and internet sites. To 

highlight to what extent the two countries protect the right to rehabilitation, the research 

also referred to case law. 

Given that this research is a case study of offenders’ rights to rehabilitation in the two 

jurisdictions, a comparative approach was deemed appropriate. The methodology 

consists of an analysis of the similarities and differences between the two legal 

systems being compared.53 Similarities are already identified in terms of recidivism as 

a threat to both. 

1.8 LITERATURE REVIEW 

A topic such as “Offender’s rights to rehabilitation” is not a spontaneous idea. 

Consequently, research was done, specifically in this domain. This study, however, 

will identify the gap in the said research and focus thereon. 

Before going further, the researcher would like to state that for the DRC alone, much 

research was done. The study of rehabilitation of offenders is per definition connected 

to and concerned with crime. Though Ntamulenga54 and Kuvuna55 have researched 

the DRC, their focus is different from the present study. 

On the one hand, Ntamulenga’s focus was on crimes of war as a gross violation of 

human rights. He stated that although the perpetrators of these crimes are being 

punished, the International Criminal Court (ICC) should also consider the punishment 

for various serious crimes, notably war crimes, perpetrated before 2002, which 

remained unpunished. 

 
53Reitz J C ‘How to do comparative law’ in Francis A. Gabor (ed.) Guide to legal research and writing 
from the transnational perspectives (2008) 29. 
54 Ntamulenga K C The ICC’ s Jurisdictional Limitations and the Impunity for War Crimes in the DRC: 
A Plea for the establishment of a Special Criminal Tribunal (Unpublished LLM thesis, University of 
Kwazulu-Natal, 2012).  
55 Kuvuna M J Building a Human Rights Culture in the Context of Child Soldiering: A Challenge to the 
Protestant Church in the Democratic Republic of Congo (Unpublished LLM thesis, University of 
KwaZulu-Natal, 2015). 
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On the other hand, Kuvuna focused on human rights but emphasising the theological 

implications of the violation of the human dignity of child soldiers.56 The author 

concluded that child soldiering poses an abuse of the child’s dignity. He stated that in 

2005, there were about 33 000 child soldiers in the province of North Kivu in the DRC. 

Forty per cent of child soldiers in the fighting fields are girls and mostly used as sex 

slaves. Further, he stated that it is impossible to imagine the notion of democracy 

without including human rights. In other words, there could be no democracy when 

children’s rights are abused using child soldiers. Consequently, measures must be 

implemented to build a human rights culture dedicated to the fight against involving 

children in soldiering activities. In this way, the expectation is that perpetrators of the 

crimes against children could be punished. Both cited researches are well done in that 

they both address human rights and show how human rights must always be 

respected. 

The writer mentions the above to extrapolate an identical human rights conclusion that 

offenders are entitled to rehabilitation because it is a human right. In the same vein, 

the researcher envisages conducive conditions where offenders could serve their 

sentences but must go through effective rehabilitation programmes to ensure their 

reintegration into society on release. One should remember that offenders are a 

product of society and not that of incarceration. In other words, they find themselves 

incarcerated not because of what they committed in prison but in society. From the 

perspective of human rights, offenders should not be left behind. 

In South African, Alec57 focused on the challenges that offenders face upon their 

release from prison. He recommended that further research was needed to fully 

comprehend the vicious cycle of recidivism and to find a mechanism for monitoring the 

rate of recidivism in South Africa. Alec’s study, however, did not consider human 

rights, which is now occupying centre position, as required by the United Nations 

 

56 Bearing in mind that in terms of natural resources, the DRC is a rich country. It has diamonds, gold, 
copper and “Colton”, It is this wealth that fuels war in the country. In the context of such a political 
agenda, children become roped in as human shields. 
57 Alec J S Challenges that offenders face upon release that contribute to recidivism in the Department 
of Correctional Services: A case study of the West Coast Medium ‘A’ Correctional Centre in the Western 
Cape (unpublished LLM thesis, University of Western Cape, 2010). 
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Human Rights-Based Approaches.58 This study aims to reach a better understanding 

of the cycle of recidivism, as conceptualised by Alec. 

Alternatively, Mubangizi59 focused on offenders’ rights under the Constitution of the 

Republic of South African against the backdrop of international norms. One of the main 

reasons that prompted his study was to address society’s ignorance of what happens 

in prisons. According to him, society tends to think that by committing crimes, prisoners 

have forfeited their fundamental right. According to such thinking, offenders justly 

deserve what they get in prison. Though he mentioned rehabilitation in the study, he 

conceptualised it as one of the purposes of imprisonment rather than as a right of 

offenders. His investigation into the protection of offenders’ rights in African countries 

covered only Zimbabwe, Namibia, Zambia, and Uganda. 

In Egypt, Kaguongo60 focused on National Human Rights Institutions as the best 

institutions established to promote and protect offenders’ rights, as offenders 

constitute a vulnerable group whose rights are easily neglected. According to her, 

most of the time, the needs of offenders are not well known or, if known, are not 

adequately understood because they are generally identified by the offences they 

have committed rather than seen as holders of equal rights as other members of 

society. Even when measures were taken to meet prisoners’ needs, the intervention 

is often met with reluctance and even hostility. 

Further research was done on rehabilitation as a human right. Thirty years ago, 

Rotman61 released an article entitled ‘Do Criminal Offenders have a Constitutional 

Right to Rehabilitation?’ In this article, he concluded that without opportunities for 

rehabilitation, the offender inevitably deteriorates.62 Back then, South Africa and the 

DRC were under dictatorships of some sort or other. On the one hand, South Africa 

was under the Apartheid regime while on the other, the DRC was under the 

 
58 These are discussed in Chapter 2 of the present study. 
59 Mubangizi J C The Rights of Prisoners Under the South African Constitution: Compatibility with 
International Norms and Standards (Unpublished LLD thesis, University of Durban-Westville, 2001).  
60 Kaguongo W Prisoners’ Rights: The Role of National Human Rights Institutions in Africa (unpublished 
LLM thesis, University of American in Cairo 2003). 
61 Rotman E (note 1 above). 
62 Ibid at 1023, 1067. 
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Mobutism63 kleptocracy. Consequently, the two countries now adopted new 

constitutions based on a culture of human rights with which the present study will deal. 

In her article, Whitney64 recommended that it would be a good start if the United States 

adopts international standards regarding education and rehabilitation programmes. 

According to this writer, the adoption of international human rights standards could 

provide inmates with opportunities to rehabilitate humanely. As Rotman, Whitney’s 

study only focused on the United States. From their research, one could argue that 

when it comes to the right to the rehabilitation of offenders, even the United States has 

something to learn from international human rights instruments. Their articles, 

however, are indicative, as they highlight the right to education as one of the elements 

that enhance an offender’s chance of rehabilitation in South Africa and the DRC. 

From a comparative perspective, Ololade’s65 study compared Ghana and Nigeria. It 

focused on the dignity of offenders with disabilities. It showed that some states, 

including the United States, sometimes fall short of the standards imposed by 

international instruments. Ploch66 noted that if human dignity is firmly embraced as a 

foundational concept, then respect for human dignity could pave the way for the 

fulfilment of the right to rehabilitation. As Rotman and Whitney, Ploch focused on the 

United States. 

Ploch, however, also referred to Germany and the United Kingdom. For example, in 

Germany, though the right to rehabilitation is not specially mentioned in the German 

Constitution,67 prison institutions are under obligation to respect, protect, and promote 

the dignity68 and the right to rehabilitation of offenders even in the case of life offenders 

 
63 Mobutism was an official ideology of Popular Movement of Revolution (in French Mouvement 

Populaire de la Révolution). It was based on the ideas of the late president Mobutu to have one State 

political party. 
64 Whitney E A ‘Correctional Rehabilitation Programmes and The Adoption of International Standards: 
How the United States can reduce recidivism and promote the National Interest’ (2009) 18 
Transnational Law & Contemporary Problems 777, 809. 
65 Ololade R O An Appraisal of the Rights to Dignity of Prisoners and Detainees With Disabilities: A 
Case Study of Ghana and Nigeria (unpublished LLM thesis, University of Pretoria, 2004). 
66 Ploch A ‘Why dignity matters: Dignity and the right (or not) to rehabilitation from international and 
national perspectives’ (2012) International Law and Politics, 888, 917-949. 
67 Known under the name of 1949 Basic Law for the Federal Republic of Germany (Grundgesetz fur die 
Bundesrepublik Deutschland), available at https://www.btg-bestellservice.de/pdf/80201000.pdf, 
accessed on 9 June 2017. 
68 Ibid art 1 (1). 

https://www.btg-bestellservice.de/pdf/80201000.pdf
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serving life imprisonment. This entitlement arises because it is believed that even 

when an offender is serving a life sentence, he or she should not lose hope that one 

day the offender will eventually come out of prison69 and reintegrate into society. The 

purpose of doing so is to retain the resolve and focus of an offender to live as a human 

and to compensate the temporary loss of the right to freedom70 and to avoid the 

deformation of the human personality that prison isolation inherently imposes upon 

him or her.71 Although Rotman, Whitney and Ploch produced writings, none of them 

compared rehabilitation prospects in South Africa and the DRC. The writer envisages 

closing this gap. 

The closest studies are those done by Omar72 and Muthaphuli.73 On the one hand, 

Omar examined the rights of South African offenders to rehabilitation in light of the 

entitlement to rehabilitation contained in the Correctional Services Act 111 of 1998 

and the White Paper on Correctional Services. She posited that access to 

rehabilitation through education and other skills development programmes is 

necessary to improve a prisoner’s chances of successful reintegration into the 

community on release. The article, however, does not deal with international human 

rights instruments. The present study hopes to address this gap. 

Nevertheless, considering that participation in a rehabilitation programme is an 

offender’s right, Omar’s work is comprehensive and relevant to this study, as it helps 

to explain how the right to rehabilitation could be assessed through the prism of two 

major philosophical approaches. These approaches are positivism and naturalism. 

They cannot be ignored because they give a broad insight into how the three 

generations of human rights theoretically underpin the right to rehabilitation. 

On the other hand, although Muthaphuli’s thesis deals with international and national 

human rights standards, its focus lies on the rights that affect the rehabilitation of 

offenders such as the right to equality, human dignity, freedom and security of the 

 
69 See Section II (1) (2) (aa) of the German case 45 BVerfGE 187 (1977), available at 
http://www.hrcr.org/safrica/dignity/45bverfge187.html, accessed on 9 June 2017. 
70 See art 2 (1) of the 1949 Basic Law for the Federal Republic of Germany. 
71 Ibid para I of the German case 45 BVerfGE 187 (1977). 
72 Omar J ‘A Prisoner’s right? The legal case for rehabilitation’ (2011) No 37 SA Crime Quarterly 19, 
24. 
73 Muthaphuli P Offenders’ Rights with Regard to Rehabilitation in South Africa (unpublished LLM thesis, 
University of South Africa, 2008). 

http://www.hrcr.org/safrica/dignity/45bverfge187.html
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person, healthcare, food, and water, as elaborated by Mubangizi.74 His crucial point is 

that if these rights are unfulfilled and unprotected, the rehabilitation of offenders 

becomes negatively affected. His work is important, as it assists to identify a common 

challenge in both the South African and the DRC systems. Muthaphuli, however, does 

not deal with rehabilitation programmes as a right imposed by international human 

rights standards. The present study will attempt to fill this gap. 

Bilder75 stated that the international human rights movement is based on the concept 

that every nation must respect the human rights of its citizens and nations and the 

international community have the responsibility to protest if states do not adhere to 

this obligation. The book is further useful in investigating whether South Africa and the 

DRC abide by international human rights instruments that define a state’s obligation 

to rehabilitate its offenders. 

Mackarel and Gane76 also released a book that is a compilation of 70 international 

human right instruments. Part one of the book deals with the general framework for 

the international protection of human rights. Part two deals with human rights and the 

administration of justice. The book also provides a brief historical development of 

human rights. The book is relevant to the present study because of the compilation of 

international human rights instruments considered to speak directly to the concerns of 

this study. 

Rodley’s77 book provides various international human rights laws with specific 

emphasis on how offenders should benefit from being free from torture and other forms 

of ill-treatment.78 The book is three years older than the 1996 Constitution of the 

Republic of South Africa, and six years older than the 2006 Constitution the DRC. 

 
74 See Mubangizi J C (note 59 above) at 97-212. 
75 Bilder B R ‘An Overview of International Human Rights Law’ in Hannum H Guide to International 
Human Rights Practice 2 ed (1992) 3-18. 
76 Gane C & Mackarel M Human Rights and the Administration of Justice (1997). 
77 Rodley S N (note 5 above). 
78 See for example The Body of Principle for the Protection of All Persons under Any Form of Detention 
or Imprisonment which was elaborated to complete some relevant principles that the Declaration 
against Torture had omitted, principles such as “arbitrary arrest and detention” as relevant for the 
purposes of fighting against torture. The United Nations Convention against Torture which imposes 
positive obligations on states to take effective legislative, administrative, judicial and other necessary 
measures to prevent any form of torture. The Organization of American States Convention against 
Torture. The list is not exhaustive. Rodley (note 5 above) 49, 325. 
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Consequently, a sentence, such as the death penalty, is already abolished and 

inapplicable in the two countries. It, however, bears noting that the book is relevant to 

the present study, as it discusses prison conditions, especially those of overcrowding, 

which have the potential to seriously affect the fulfilment of the right of access to 

exercise and hence, of rehabilitation.79 

Another important book is one written by Morgan and Evans.80 These two writers 

provide a better understanding of how offenders’ rights are protected under the 

European system and the European Committee for the Prevention of Torture. The 

book highlights United Nations Human Rights Instruments and invites states to submit 

reports clarifying how they have complied with obligations imposed on them to comply 

with the various international instruments. Then, the report is examined at regular 

meetings of the treaty monitoring body. Non-Government Organisations (NGOs) also 

supply material for discussion in the reporting forum,81 detailing how it works regarding 

the protection of offenders’ rights against torture in places of detention and 

imprisonment. The right to rehabilitation, however, is not covered in the book. 

It is impossible to review all the literature written on offenders’ rights to rehabilitation 

programmes. The above review only offers a point of departure on each one of the 

questions. Most study reports reveal that no matter what their previous misconduct 

has been, offenders should be deemed to retain their inner dignity, thus be considered 

as humans. Against this fundamental right to dignity, it bears noting that the topic of 

offenders’ right to rehabilitation has not been thoroughly researched in both the DRC 

and South African contexts. The right to rehabilitation is further threatened by the 

frequent occurrence of recidivism in the two countries. This study attempts to fill the 

identified gap to compare the South African and the DRC’s prisons systems. 

1.9 RATIONALE FOR THE STUDY 

There are four reasons for choosing the comparative approach. The first reason is 

geopolitical. South Africa and the DRC are in the same geographic region. They have 

 
79 Ibid at 14. 
80 Morgan R and Evans D M Protecting Prisoners: The Standards of the European Committee for the 
Prevention of Torture in Context (1999). 
81 Ibid at 4.  
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similar colonial histories and face comparably similar social and political challenges. 

Comparing them, therefore, could show instructive answers to answer the problems 

of improving offenders’ rehabilitation strategies.82 

The second reason is that each country exhibits its approaches of legislative, penal, 

economic, and demographic characteristics that reflect differences in its approaches 

to offender challenges and rehabilitative outcomes. None of these approaches viewed 

in isolation, however, contain any value for the region. There, therefore, is a need to 

find out which rehabilitative practices have succeeded nationally, and which would be 

instructive from a regional perspective. 

The third reason is that human rights are universal. Consequently, a comparative 

study of the South African and the DRC’s rehabilitation practices could offer an 

opportunity to identify which one of them meets its obligations regarding offenders’ 

right to rehabilitation programmes. 

Fourth, from a geopolitical point of view, South Africa is the most advanced country in 

Africa regarding its economy, democracy, and legislation. Assessing the DRC’s 

practices against the South African rehabilitation programmes against the background 

of international standards, therefore, could assist in solving not only the DRC’s 

problems considered by themselves but also those of the region in general. The DRC 

just emerged from more or less 17 years of civil war; therefore, this country could learn 

from one of the more advanced African countries. 

Based on these reasons, the study will contribute to the development and refinement 

of the prison policies along the lines that comply with international human rights. 

Governments, legal education, and society would be the ultimate beneficiaries. When 

the programmes are implemented, the process would raise awareness and assist 

offenders to learn to accept lawful behaviour as opposed to the alternative of criminal 

activities, especially in the case of the DRC’s prison systems. 

The study will add value to the body of knowledge, bearing in mind that little research 

has been conducted on this topic in South Africa as compared to the DRC. Lessons 

 

82 Oyen E Comparative Methodology Theory and Practice in International Social Research (1990) 38. 
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from the justice system in South Africa itself on recidivism would assist the DRC to 

reform its laws accordingly. Such a comparison would allow the DRC to find ways to 

improve the operation of its prison systems. 

1.10 LIMITATIONS OF THE STUDY 

The study of human rights is broad. Because the right to rehabilitation entails the 

respect for and fulfilment of further rights, the present study is limited to the 

consideration of the right to dignity, equality, discrimination, freedom from torture, 

freedom from being treated or punished in a cruel, inhuman or degrading way, 

healthcare, food and water, and the right to clothing and bedding. 

Furthermore, the study focused on the various elements of rehabilitation, including the 

right to self-determination, religion, education, work, cultural activity and access to 

vocational and training programmes, pre-release programmes, psychiatric 

programmes, psychological programmes, social work programmes, and to teacher 

assistance. 

1.11 ETHICAL CONSIDERATIONS 

Research of necessity evokes ethical concerns when it involves human health, animal 

wellbeing, and children participants. Due to the methodology of the study, being a 

desktop analysis, the researcher has considered that this study should best avoid 

ethical issues. 

1.12 DELINEATION OF CHAPTERS 

Added to this introductory chapter, the rest of the work is organised as follows: 

Chapter Two focuses on placing offenders’ rights to rehabilitation within the purview 

of human rights in general. 

Chapter Three seeks to identify the legally binding and non-binding international and 

regional human rights instruments that depict rehabilitation programmes. 

Chapter Four explores offenders’ rights to rehabilitation in the South African context 

by examining its legislative and policy frameworks to determine to which extent the 
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right to rehabilitation is fulfilled in South Africa and to establish what problems exist in 

common between the two countries to determine what lessons could be extracted from 

the different countries. 

Chapter Five explores offenders’ right to rehabilitation in the DRC with the same aim 

as in the previous chapter. 

Chapter Six provides the findings of both similarities and dissimilarities between the 

two jurisdictions. These findings then provide the grounds for the recommendations 

made to the two countries. The chapter then concludes the whole report. 
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CHAPTER TWO 

AN OVERVIEW OF HUMAN RIGHTS AS A BASIS OF OFFENDERS’ RIGHT TO 

REHABILITATION 

2.1 INTRODUCTION 

The discussion of rehabilitation as a right of offenders is a hotly debated subject. It is 

debated among theorists of various approaches and “politicians, researchers and 

members of the public”.83 Since offenders’ rights to rehabilitation are human rights, the 

chapter begins with two major approaches to human rights: naturalism and the 

positivism approach. Regarding the right to rehabilitation, the right thus requires 

protection and fulfilment by the states, as provided by the United Nations’ general 

understanding of human rights-based approaches.84 

2.2 THE VIEW OF NATURALISM 

Naturalism, as an approach, is based on the idea that a human derives his or her rights 

from the mere fact he or she is a human. A continuing emphasis on the fact of being 

human, and the need for solidarity among all humans, makes this tradition different.85 

From the naturalism approach, one could argue that fundamental human rights derive 

from natural law. Furthermore, from natural law one could promote the view that 

rehabilitation is a natural right that is inherent in any or every offender. The proponents 

of the naturalism approach include Aquinas, Hugo de Groot, and Locke. A summary 

of their views now follows below in that order. 

 
83 Ward T & Birgden A ‘Human rights and correctional clinical practice’ 12 (2007) Aggression and 
Violence Behavior 628, 629. 
84 See Stamford Interagency Workshop on a Human Rights-Based Approach in the Context of UN 
reform ‘Statement of Common Understanding on a Human Rights-Based Approach to Development 
Cooperation’ United Nations June 2003, available at http:www.hrea.org/, accessed on 13 May 2017. 
85 Tsagourias N K Jurisprudence of International law: The humanitarian dimension (2000) 5. 
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2.2.1 Aquinas’ theological approach 

Thomas Aquinas (1225–1274) wrote the Summa Contra Gentiles, from which “he 

divided the law in four types”.86 In his view, whatever is done must obey the law of 

God. Even in God’s law, there is the golden rule of “do unto others as you would have 

them do unto you”.87 This rule applies to everybody in the community. Whatever we 

do or plan for others today, could become ours tomorrow. Consequently, authorities 

who should respect the law to protect society against crime, could themselves land in 

prison.88 Aquinas laid down the theological basis of no person is above the law. Even 

rulers must comply with the law of God, otherwise, the law should be proclaimed as 

an unjust law.89 Because this law must be obeyed by everybody makes the law 

universal for all times, in all places, and for all people. It does not need any further 

writings to justify its content. With Aquinas, “what is not cannot do anything”.90 

Indeed, regarding offenders, it bears noting that if incarceration did not exist, offenders’ 

rights to rehabilitation would remain unspoken of. This study takes it as a given that 

even if the law does not mention that offenders have a right to go through rehabilitation 

programmes based on the golden rule or the principle of Ubuntu, The South African 

and the DRC’s prison authorities must internalise the idea that at some point, they 

have responsibilities to implement rehabilitation programmes in each prison system 

simply because incarcerated offenders have a natural right to rehabilitation. 

 
86 Eternal law, natural law, human law and divine law. Divine law refers to revelation through the 
scriptures. Eternal, eternal and positive law all relate to man’s temporal existence. Eternal law is entirely 
beyond human understanding, but man’s rational participation in the law of nature helps him to strive 
towards divine perfection. Blerk A E V Jurisprudence and Introduction (1998) 11. 
87 See Internet Encyclopaedia of Philosophy ‘the golden rule’ available at www.iep.utm.edu, accessed 
on 12 June 2017.  
88 See for example the South African case of S v Selebi (25/09) [2010] ZAGPJHC 53 (5 July 2010) who 
was sentenced to 15 years’ imprisonment for corruption in the South Gauteng High Court. He was the 
former national commissioner of the South African Police Services and President of the African National 
Congress (ANC), youth league 1987-1991, and a former president of Interpol.  
89 See Blerk AE V (note 86 above) 11. See also Lloyd D The Idea of Law (1964) 84. 
90 Rickaby J Of God and his creatures: An Annotated Translation of The Summa Contra Gentiles Of St. 
Thomas Aquinas (2005) 41. 

 

http://www.iep.utm.edu/
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2.2.2 Hugo de Groot’s rational defence of natural law 

Hugo de Groot was also known as Grotius (1583-1645). In 1625, Grotius published 

De Jure Belli ac Pacis. This title translates as On the Law of War and Peace 

contributed to international law. In it, Grotius “argued that it was possible to rationalize 

the existence of natural law.”91 For him, rules do not rely on the law of God but could 

be determined on right reason. From the application of “right reason”, Grotius argued 

that it is possible to discern the development of natural rights theory through which 

subjective individual rights could be recognised.92 From Grotius’s approach, one could 

argue that recognising offenders’ right to rehabilitation could offer legitimacy to voices 

that are silenced to rise and claim their rights if infringed. In doing so, Grotius’s 

approach legitimates activists to pressure prison authorities, including NGOs, to 

implement rehabilitation programmes. Furthermore, with this approach, the 

rehabilitation of offenders acquires a political aspect. 

2.2.3 Locke’s social contract policy 

John Locke (1632-1704) based the fundamental human rights on his theory of the 

social contract. He argued that the power of the rulers over the ruled was based on 

trust as given by the people to rulers and that a breach of the fundamental natural 

rights by the ruler empowered the ruled to revoke the power by which the ruler ruled.93 

Considering the problem statement, the aim, and objectives of this study, one could 

argue that the state should take the necessary measures to convince society to trust 

it when incarcerating offending members. Offenders’ right to rehabilitation 

programmes is a right that presupposes other fundamental rights. To deny one of them 

could affect the other negatively. It is said that rights work best when all components 

have rights.94 Applied to this context, Locke’s social contract theory means that, if 

South Africa and the DRC deny offenders the right to rehabilitation, both countries 

could be said to deny the rights of the entire communities to peace and security, 

 
91 Davidson S Human Rights: Law and Political Change (1995) 27. 
92 Ibid 27-28. See Sunga L S Individual Responsibility in International Law for Serious Human Rights 
Violations (1992) 142. 
93 Etudaiye M E ‘The theory and practice: The Universality and utilitarianism of human rights and the 
selectivity of fundamental human rights’ (2011) 37 Commonwealth Law Bulletin 3, 9. 
94 Williams J & Invernizzi A The Human rights of children: From vision to implementation (2011) 21. 

http://oll.libertyfund.org/index.php?option=com_staticxt&staticfile=show.php%3Ftitle=1877&Itemid=27
http://oll.libertyfund.org/index.php?option=com_staticxt&staticfile=show.php%3Ftitle=1877&Itemid=27
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prevention of crime, and the fight against recidivism. Failing to respect the rights of an 

offender as an individual is to deny his or her dignity as a human and to disrespect the 

integrity of human rights in general. 

From examining Locke and Grotius’ theories, it becomes clear that even offenders are 

entitled to claim any infringement of their rights. In this manner, “autonomy” becomes 

necessary because an individual who does not have the requisite capacity, cannot 

exercise rights or develop virtue.95 In this study, offenders could be considered to enjoy 

the best expert opinion when it comes to defining their interests.96 It bears mention 

that the exercise of this interest would depend on the location of the rehabilitation 

centre, i.e. whether the jurisdiction to which offenders belong is in South Africa or the 

DRC. 

The naturalism view is best reflected in the speech Mandela made from the dock when 

he stood trial during the Rivonia treason case. He remarked as follows: 

Your Worship, I would say that the whole life of any thinking African in this country drives him 
continuously to a conflict between his conscience on the one hand and the law on the other. 
This is not a conflict peculiar to this country. The conflict arises for men of conscience, for men 
who think and feel deeply in every country. Recently in Britain, a peer of the realm, Earl Russell, 
probably the most respected philosopher of the Western world was sentenced, convicted for 
precisely the type of activities for which I stand before you today, for following his conscience 
in defiance of law. For him, his duty to public, his belief in the morality of the essential rightness 
of the cause for which he stood, rose superior to his high respect for the law. He could do no 
other than oppose the law and suffer the consequences for it…97 

From the above, it becomes clear that an offender should not be less than other 

members of the community. The South African and the DRC’s court decisions are also 

important when it comes to the right of offenders, including the right of access to 

rehabilitation programmes. The naturalism approach provides the standard basis for 

measuring what is the right and wrong reason. When acting for the right reason, the 

priority of the community is the main determinant of what constitutes the right reasons. 

The interest and priority of the community make up one of the main pillars that define 

the social doctrine of Ubuntu. 

 
95 Birgden A & Perlin L M ‘Tolling for the luckless, the abandoned and forsaken’: Therapeutic 
jurisprudence and international human rights law as applied to prisoners and detainees by forensic 
psychologists’ (2008) 13 the British Psychological Society 231, 236.  
96 Gumbis J, Bacianskaite V & Randakeviciute J ‘Human rights today’ (2010) 1 (119) Jurisprudence, 
125, 129. 
97 Quoted from Roederer C & Moellendorf D Jurisprudence (2004) 25.  
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2.2.4 Criticism of naturalism as an approach that cannot be verified 

Despite the strong moral standpoint of naturalism, major critiques against its moral 

approach are based on the argument that, first, law and moral rules differ and should 

be separated. The second point of criticism is that the natural right theory is not 

scientifically verifiable98 because it is not written down. Furthermore, critiques against 

the natural law approach traditionally submitted that the proponents of the natural 

rights argument confuse justification with explanation.99 

From this perspective, Jeremy Bentham (1748-1832), for example, criticised the 

naturalism approach as follows: 

Right is with me the child of the law; from real laws come real rights, but from imaginary law, 
from laws of nature, come imaginary rights…Natural right is simply nonsense: natural and 

imprescriptible rights, rhetorical nonsense,- nonsense upon stilts.100 

Bentham’s essay, “Nonsense upon Stilts”, contains what is the most influential 

criticism against natural rights, and by extension, human rights, ever written.101 

Considering the above, it could be argued that states carry a great responsibility to 

allow offenders to complete their sentences in a dignified manner. This consequence 

obtains of necessity by reason that where there are fundamental rights there also 

necessarily follow fundamental obligations. Rehabilitation, as a right, becomes the 

only available process through which offenders could reintegrate with society. 

Otherwise, a non-conforming state becomes a barrier against the fulfilment of 

offenders’ rights. South Africa and the DRC must guarantee their offenders’ wellbeing 

through legislation and policy enforcement. Consequently, as long as prison systems 

exist, legislative guidelines would always be necessary to compel authorities 

 
98 Davidson S (note 91 above) 29. 
99Harvey P ‘Aspirational Law’ 2004 Buffalo Law Review 701, 702. 
100 Davidson S (note 91 above) 29. See also Bentham J ‘Critique of Doctrine of Inalienable, Natural 
Rights’ available at http://www.ditext.com/bentham/bentham.html, accessed on 13 May 2017. Real 
rights are rights that Bentham refers to as those recognized and enforced by the governing authority. 
Imaginary rights are rights that do not have the status of legal rights. They are presumed inferior to legal 
rights. Harvey P (note 99 above) 711. 
101 Schofield P ‘Jeremy Bentham's ‘Nonsense upon Stilts’ (2003) 15 Utilitas 1, 1. 

 

http://www.ditext.com/bentham/bentham.html
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monitoring prison systems to comply with them. At this stage, it is appropriate to focus 

on the second approach alluded to above, namely positivism. 

2.3 THE VIEW OF POSITIVISM 

The proponents of positivism in this section are Jeremy Bentham and John Austin. 

These two positivists’ views are summarised below. 

2.3.1 Jeremy Bentham’s view 

For positivists such as Jeremy Bentham, what ought to be done for the good of society 

should not be measured by some abstract ideal or standard, but by considerations of 

what is practical for the happiness or good of many.102 For Bentham, what “ought to 

be” has no existence; hence, it cannot be demonstrated. By extension, what cannot 

be demonstrated cannot require anything to preserve it from destruction. From this 

idea, Bentham drew more positive conclusions.103The positivism approach espouses 

the idea that humans derive their legal rights from positive law.  

From the above, when one talks about rehabilitation, it should not be something 

imaginary but a right that is practicably derived from positive law. Rehabilitation also 

requires the combination of well-detailed interventions that are spelt out in international 

human rights instruments and domestic policies. If positivists were writing within the 

contexts of Southern Africa, their views would easily be extrapolated to South African 

and the DRC’s situations. 

In the positivist approach, “even though a law may be abusive and unjust, it must be 

recognised as lucid and, therefore, as nonetheless valid”104 because of being written 

down and preannounced. The reasoning behind such a statement could be justified 

by the work of scholars of positivism such as John Austin (1790-1859). 

 
102Turner S B The Routledge International: Handbook of Globalisation Studies (2010) 592.  
103Stohr M, Walsh A & Hermmens C Corrections: A text/Reader (2009) 7. 
104 Beatty D ‘Human Rights and the Rules of Law’ in David M Beatty Human Rights and Judicial Review: 
A Comparative Perspective (1994) 10. 
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2.3.2 Austin’s approach 

Austin wrote The Province of Jurisprudence Determined that was first published in 

1832. According to Austin, law is the command of the sovereign, backed by a threat 

of sanctions in the event of non-compliance105 to the said law. In Austin’s view, a rule 

R, for example, is legally valid law in society S, if, and only if, the law R is commanded 

by the sovereign in S and is backed up with the threat of a sanction. 

From Austin’s approach, one could emphasise that the law in South Africa and the 

DRC might not be the same. When it, however, comes to offenders’ rights to 

rehabilitation, standards and international norms are valid and sovereign to the two 

countries. South African and the DRC’s authorities106 duly ranked these standard 

norms107 higher law. Also, South Africa and the DRC passed constitutions with the 

supremacy clause.108 Both the international human rights instruments and the 

constitutions of the two countries are viewed in this research as the main legal sources 

that contain in their frameworks recommendations on the right to rehabilitation 

programmes. 

The rehabilitation of offenders stands as a human right. Human rights are also defined 

according to the categories they fill and functions they fulfil. The next section will 

provide the categories of human rights so that the reader could identify the one that is 

appropriate to categorise the right to rehabilitation. 

2.4 CATEGORIES OF HUMAN RIGHTS RELEVANT TO OFFENDERS’ RIGHT 

TO REHABILITATION 

Although various categories of human rights exist, human rights are not a privilege 

that belong only to a specific group of people. In this regard, offenders’ rights as legal 

 
105See ‘Summary of John Austin’s Legal Positivism’ available at 
http://www2.law.columbia.edu/faculty_franke/CLT/Summary%20of%20John%20Austins%20Legal%2
0Positivism.pdf, accessed on 29 April 2017. See also Davidson S (note 91 above) 31. Blerk A E V (note 
86 above) 30. 
106 See 231(4) of the 1996 Constitution of the Republic of South Africa and Article 215 of the 2006 
Constitution of DRC. 
107 Which are discussed in Chapter 3 below. 
108 See Section 2 of the 1996 Constitution of the Republic of South Africa. Though the 2006 Constitution 
does not mention whether it is supreme or not, it does say however in Article 62 that ‘All persons are 
obliged to respect the Constitution and to comply with the laws of the Republic.’ 

http://www2.law.columbia.edu/faculty_franke/CLT/Summary%20of%20John%20Austins%20Legal%20Positivism.pdf
http://www2.law.columbia.edu/faculty_franke/CLT/Summary%20of%20John%20Austins%20Legal%20Positivism.pdf
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norms require equal promotion, protection, equal treatment, and opportunities as 

those of all law-abiding citizens. Legal scholars distinguish between three generations 

of human rights109 provided by Karel Vasak110 at the International Institute of Human 

Rights in Strasbourg. It is not a treaty, but a resolution of the General Assembly as a 

common standard of achievement for all peoples and all nations.111 It is necessary to 

study each category separately. 

2.4.1 First-generation rights as a generation of liberty/freedom  

The first-generation rights as “negative” rights112 provide a shield for the individual to 

protect him/herself against state authority.113 They are sometimes known as “blue” 

rights.114 In this generation, human rights comprise those rights that are “considered 

to be absolute and immediate”.115 Under this generation of human rights, the individual 

is endowed with justiciable rights.116 States are not allowed to interfere so that the 

exercise of these rights is a matter for the individual alone. Cornescu117 stated that 

these rights “refer to the personal autonomy of the individual”. 

The purpose of the rights is to protect the individual from the arbitrary action of the 

state.118 These rights consist of civil and political rights119 that must be respected 

strictly and without any reservations.120 In the case of rehabilitation, the right to 

rehabilitation is consistent with the drive towards the full restoration of civil and political 

rights of citizenship after release.121 Civil and political rights were legitimised and given 

 
109 Hanski R & Suksi M An Introduction to the International Protection of Human Rights 2 ed. (1999) 49. 
110 Vasak K ‘A Thirty-year Struggle: The sustained efforts to give force of law to the Universal 
Declaration of Human Rights’ UNESCO Courier November 1977 at 29, available at 
unesdoc.unesco.org/images/0007/000748/074816eo.pdf, accessed on 26 June 2017. 
111 Dugard J International Law, A South African Perspectives 3 ed. (2005) 314. 
112 Vasak K (note 110 above). 
113 Kleyn D & Viljoen F Beginner’s Guide for Law Students 3 ed. (2002) 247. 
114 Ibid. 
115 Eide A, Krause C & Rosas A Economic, Social and Cultural Rights: A textbook (2001) 10. 
116Shikyil S ‘The Generations of Human Rights’ available at 
http://www.researchgate.net/publication/40439887, accessed on 12 November 2016.  
117Cornescu A V ‘The Generation of Human’s Rights’ available at 
https://www.law.muni.cz/sborniky/dny_prava.../Cornescu_Adrian_Vasile.pdf, accessed on 26 June 
2017. 
118 Mubangizi J C ‘Towards a new approach to the classification of human rights with specific reference 

to the African context’ (2004) 4 African Human Rights Law Journal 93, 95. 
119Ibid. 
120 Tomuschat C ‘International Covenant on Civil and Political Rights,’ available at 
http://legal.un.org/avl/pdf/ha/iccpr/iccpr_e.pdf, accessed on 20 June 2017. 
121 Rotman E (note 1 above) 1027. 

https://en.wikipedia.org/wiki/International_Institute_of_Human_Rights
https://en.wikipedia.org/wiki/International_Institute_of_Human_Rights
https://en.wikipedia.org/wiki/Strasbourg
http://www.researchgate.net/publication/40439887
https://www.law.muni.cz/sborniky/dny_prava.../Cornescu_Adrian_Vasile.pdf
http://legal.un.org/avl/pdf/ha/iccpr/iccpr_e.pdf
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prominence in international law by Articles 3 to 21 of the UDHR and the 1966 

ICCPR.122 

Although several specific rights fall under this category,123 the basis of civil and political 

rights in the present study is the right to dignity, equality, freedom from torture and 

inhuman treatment, and freedom of religion. Failure to respect these rights in prison 

systems cannot be derogated from. To deny these rights or have them taken away 

from offenders or breached in any way is not tolerated. There are two reasons for the 

prohibition: first, they are critical in the rehabilitation of offenders because the primary 

beneficiaries of rehabilitation are the offenders themselves and their community at 

large. Second, respect for these rights naturally encourages offenders to commit 

themselves to abide by all programmes that are aimed to develop them while 

incarcerated.124 Conversely, failure to respect offenders’ rights could only lead to major 

problems that could, in turn, hamper the objectives aimed to ensure the successful 

rehabilitation of offenders.125 

At the outset, it must be accepted that prisons are in themselves not democratic 

institutions. They are institutions of compulsion reflecting the state’s legitimate power 

to deprive offenders of their liberty.126 Whatever skills capacitation takes place in 

prison, however, does not remain in prisons.127 Consequently, rehabilitated offenders 

would take the skills they have acquired back with them on their release. Similarly, 

offenders should not be allowed to live and work under unsafe, unhealthy, 

unproductive, or inhumane facilities because they would, in turn, carry the effects of 

the same unsavoury conditions back home with them.128 

 
122 See Globalization101 ‘Three Generations of Human Rights’ http://www.globalization101.org/three-
generations-of-rights/, accessed on 10 July 2017.  
123 See Claude & Weston Human Rights in the World Community: Issues and Action 3ed (2006) 21. 
See Cornescu A V (note 117 above). See http://tandis.odihr.pl/documents/hre-
compendium/en/CD%20SEC%203/HRE%20Package%20for%20Schools%20Tajikistan/HRE%20Pac
kage%20Teacher%27s%20Guide%20Tajikstan%20ENG.pdf, accessed on 26 June 2017. 
124 Muthaphuli P (note 73 above) 15. 
125 Ibid. 
126 Muntingh L ‘Prisons in the South African Constitutional Democracy’ (2007) CSPRI 5. 
127 Gibbons J & Katzenbach N ‘Confronting confinement: The Commission on Safety and Abuse in 
America’s prisons’ (2006) 22 Journal of Law & Policy 385, 398.  
128 Ibid. 

http://www.globalization101.org/three-generations-of-rights/
http://www.globalization101.org/three-generations-of-rights/
http://tandis.odihr.pl/documents/hre-compendium/en/CD%20SEC%203/HRE%20Package%20for%20Schools%20Tajikistan/HRE%20Package%20Teacher%27s%20Guide%20Tajikstan%20ENG.pdf
http://tandis.odihr.pl/documents/hre-compendium/en/CD%20SEC%203/HRE%20Package%20for%20Schools%20Tajikistan/HRE%20Package%20Teacher%27s%20Guide%20Tajikstan%20ENG.pdf
http://tandis.odihr.pl/documents/hre-compendium/en/CD%20SEC%203/HRE%20Package%20for%20Schools%20Tajikistan/HRE%20Package%20Teacher%27s%20Guide%20Tajikstan%20ENG.pdf
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From the above, it is important to note that the safety, health, and prosperity of 

communities, whether in South Africa or the DRC, depend on how prison systems 

operate. Prison systems should be productive places in which offenders are 

transformed into law-abiding people who will carry all rehabilitative marks into society. 

Under these conditions, offenders could optimally contribute to the wellbeing of society 

as South African and the DRC’s prison authorities envisaged. 

In short, from the first-generation rights, one could argue that the right to rehabilitation 

presupposes rights of freedom, which require that offenders be protected from all kinds 

of harm. If states have the will to see offenders rehabilitated, they must rid themselves 

of all abuses that directly negate basic political and civil rights of human beings in 

general and particularly offenders. By comparison, first-generation rights differ from 

second-generation rights. The following section deals with the second-generation 

rights. 

2.4.2 Second-generation rights as a generation of equality 

The second-generation rights require positive action by the state to be implemented.129 

Unlike its counterpart, first-generation rights, the second-generation rights envisage 

the generation of socioeconomic and cultural rights.130 Socioeconomic rights131 in the 

present study include rights to education, healthcare services, food, water, the right to 

work and protection against unemployment, the right to a standard of living adequate 

for health and wellbeing, and the right to freely participate in the cultural life of the 

community. Second-generation rights are contained in Articles 22 to 27 of the UDHR 

and in the International Covenant on Economic, Social, and Cultural Rights 

(ICESCR).132 More important is that second-generation rights, according to Vasak, are 

related to the principle of equality.133 

 
129 Vasak K (note 110 above). 
130 Cornescu A V (note 117 above).  
131 Mubangizi J C ‘A Human Rights-based Approach to Development in Africa: Opportunities and 
Challenges’ (2014) 39 J Soc Sci 67, 70. See also Claude R P & Weston B H (note 122 above) 22. 

132 See Globalization101 ‘Three Generations of Human Rights’ http://www.globalization101.org/three-
generations-of-rights/, accessed on 10 July 2017. 
133 Vasak (note 110 above). 

http://www.globalization101.org/three-generations-of-rights/
http://www.globalization101.org/three-generations-of-rights/
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From the above, it could be argued that access to second-generation rights is 

fundamental because its fulfilment requires compliance with the right to equal 

treatment and non-discrimination. When it comes to prison systems, offenders’ access 

to these fundamental rights remains vital as well because when having a look at the 

right to education and the right to work, for example, it becomes obvious that unless 

there are enough educational facilities and job opportunities throughout the prison 

systems, these rights merely remain rhetorical. Otherwise, it is impossible to argue 

that everyone, including offenders, enjoys or exercises second-generation rights when 

some offenders cannot easily access educational facilities or enjoy work opportunities. 

Per definition, second-generation rights cannot be fulfilled by offenders as individuals. 

They require promotion by the state by fulfilling adequate social and economic needs 

of the offender individuals. Consequently, for the offenders’ rehabilitation 

programmes, Rotman observes that: 

…rehabilitation becomes a right of offenders to certain minimum services [from] the 

correctional services. The purpose of such rights is to offer each offender an opportunity to 
reintegrate into society as a useful human being…134 

Omar135 emphasised that “there is a duty on the state to provide rehabilitation to 

offenders, and hence, offenders have a right to demand the state to comply with such 

a duty.” 

From the above observations, one could argue that offenders’ right to rehabilitation 

carries the characteristics of second-generation rights. Consequently, the right to 

rehabilitation is a right to be enjoyed by all offenders equally. The equality of a right 

consists of the principle that all offenders deserve the same right, not only as free 

citizens but also as offenders serving a prison term. For example, there should be no 

law that says “only offenders who present a serious threat to society will go through 

rehabilitation programme”. The second-generation rights require states to work harder 

to give offenders access to exercise and enjoy their rights to regain their place in 

society when released from prison. 

 
134 Rotman E Beyond Punishment: A New View of the Rehabilitation of Offenders (1990) 6. 
135 Omar J (note 72 above) 19. 
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2.4.3 Third-generation rights as a generation of solidarity 

Vasak described third-generation human rights as “rights of solidarity”.136 Kleyn and 

Viljoen described them as “green rights”.137 Their achievement also depends on the 

collective effort between the government and the people.138 In this way, third-

generation rights benefit groups. Compared to the first- and second-generation rights, 

third-generation rights are not political, civil, economic, social or cultural. Unlike the 

first-generation rights, which impose negative obligations on states and people not to 

interfere, second-generation rights impose positive obligations exclusively on states 

to respect, protect, promote, and fulfil. By contrast, third-generation rights impose 

positive obligations on both states and people because they seek to galvanise the 

collective effort of the whole community for the wellbeing of society. They include the 

right to development, the right to a healthy environment139 and the right to self-

determination.140 Where there is solidarity there, therefore, is responsibility. Part of the 

responsibility of the larger community to offenders is to treat them as full humans with 

rights to security, opportunity, and dignity.141 In return, offenders have a responsibility 

to insist on the same rights for everyone else and to practice that principle in their 

lives.142 

For the purposes of this study, third-generation rights advance the right to be 

rehabilitated in the context that, in 2000 the Pope John Paul II stated that: 

we are still a long way from the time when our conscience can be certain of having done 
everything possible to prevent crime and to control it effectively so that it no longer does harm 
and, at the same time, to offer to those who commit crimes a way of redeeming themselves 
and making positive returns to society. If [all those] in some way involved in the problem tried 

 
136 Vasak K (note 110 above). 
137 Kleyn D & Viljoen F Beginner’s Guide for Law Students 3 ed (2002) 247. 
138 Mubangizi J C (note 118 above) 96. 
139Law teacher ‘Third generation human rights and good governance’ available 

https://www.lawteacher.net/free-law-essays/international-law/third-generation-human-rights-and-
good-governance-international-law-essay.php, accessed on 2 April 2017. 

140 Ruppel O C ‘Third generation human rights and the protection of the environment in Namibia’ 
available at http://www.kas.de/upload/auslandshomepages/namibia/HumanRights/ruppel1.pdf, 
accessed on 2 April 2017. 

141 See Currie E ‘Consciousness, Solidarity and Hope as Prevention and Rehabilitation’ (2013) 2 
International Journal of Crime, Justice and Social Democracy 3‐8. 

142 Ibid. 

https://www.lawteacher.net/free-law-essays/international-law/third-generation-human-rights-and-good-governance-international-law-essay.php
https://www.lawteacher.net/free-law-essays/international-law/third-generation-human-rights-and-good-governance-international-law-essay.php
http://www.kas.de/upload/auslandshomepages/namibia/HumanRights/ruppel1.pdf
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to …develop this line of thought, perhaps humanity as a whole could take a great step forward 
in creating a more serene and peaceful society.143 

The then Minister of Correctional Services Balfour, MP144 highlighted a similar 

sentiment in his statement that: 

If we want to succeed in developing and sustaining a correction-focused correctional system, it 
is crucial that this is not done in isolation of our partners and other stakeholders. In fact, South 
African society must be embraced as our overall partner because it is only through interactive 
engagement that the objectives of this White Paper will have the potential to be realised… 
Correction remains a responsibility that is [shared] by society and correctional services 

The South African committee chairperson Vincent Smith,145 emphasised that: 

for offenders to be fully rehabilitated, [all] sectors of the society need to be involved, we can’t 
only rely on correctional services…the rehabilitation process is a lifelong process and even 
though the department should take a leading role, the onus is on everyone, including families 
and individuals, to ensure that offenders are successfully rehabilitated and don’t re-offend. 

From the above, we could conclude that rehabilitation is a solidarity right. Unlike the 

second-generation rights that show that rehabilitation programmes are an exclusive 

duty of states, third-generation rights rehabilitation appears to be the duty of both the 

state and the community, including both volunteers and offenders. In this generation 

of rights, the responsibility of the offenders lies much more on their self-determination. 

Rehabilitating offenders is also related to the development of a healthier and safer 

environment (inside prison systems and outside prison) for humans. 

Although rehabilitation differs from the three generation of rights regarding the duty of 

the state, one common element runs through all the three generations of human rights, 

in that they all seek to protect. The next section seeks to explain that offenders’ rights 

to rehabilitation programmes are human rights that should be protected globally, 

regionally, and domestically. 

 
143 Quoted from Catholic Bishops of the United States ‘Responsibility, Rehabilitation, and Restoration: 

A Catholic Perspective on Crime and Criminal Justice,’ available at www.usccb.org, accessed on 20 
June 2017. 

144 See Foreword to 2005 White Paper on Corrections in South Africa by the Minister of Correctional 
Services Mr BMN Balfour, MP. 

145 See South African Government ‘Rehabilitation of offenders a societal responsibility’ South African 
Government 5 June 2013 at paras 2 & 4 available at https://www.gov.za/rehabilitation-offenders-
societal-responsability, accessed on 13 May 2017. 

 

http://www.usccb.org/
https://www.gov.za/rehabilitation-offenders-societal-responsability
https://www.gov.za/rehabilitation-offenders-societal-responsability
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2.5 PROTECTION OF HUMAN RIGHTS: PROTECTING OFFENDERS’ RIGHT 

TO REHABILITATION 

The protection of human rights is observed at various levels, internationally, regionally, 

and domestically. A brief breakdown of how human rights are protected at the above 

three levels provides better insight and understanding of the concept of offenders’ 

rehabilitation rights at those levels. 

2.5.1 Protection of human rights at the international level 

Substantial international public policy changes have occurred over the past 30 years 

regarding offenders’ rehabilitation rights.146 States are principally subjects of 

international law and have developed a large network of human rights laws by entering 

into a range of international agreements147 by including “them as a key factor in the 

business of offenders’ rehabilitation”148 as well. Rehabilitation is a right to which 

offenders are entitled. A right is an entitlement that endures even when the right holder 

is not making a verbal claim.149 As a right of offenders, rehabilitation is a guarantee 

among other guarantees. All these guarantees are provided in numerous international 

human right instruments that have become normative since states have ratified 

them.150 

In light of the above, it should be seen that the international human rights systems will 

not place South Africa and the DRC under any form of punishment in case they violate 

the right of offenders or take over the prison administrations of those countries to 

ensure that offenders enjoy their right to rehabilitation programmes. The international 

human rights systems seek to persuade member states, including South Africa and 

the DRC, to meet their international obligations under human rights instruments that 

they have ratified or to which they have acceded. 

 
146 Birgden A ‘Offenders rehabilitation: A Normative Framework for Forensic Psychologists’ (2008) 15 
Psychiatry, Psychology and Law 451, 451. 
147 Rehman J International Human Rights Law: A Practical Approach (2003) 9. 
148 Garland cited by Raynor P & Robinson G ‘Why help Offenders? Arguments for rehabilitation as A 
Penal Strategy’ (2009) 1 European Journal of Probation 3, 6. 
149 Ward T & Connolly M ‘A Human Right-Based Practice Framework for Sexual Offenders’ (2008) 14 
Journal of Sexual Aggression 88, 87. 
150 United Nations Mission in the Democratic Republic of the Congo ‘Rapport sur la détention dans les 
prisons et cachots de la RDC’ (2004) MONUC 1, 7. 
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These two states are “responsible for the implementation of and compliance with all 

the standards relating to”151 the right to rehabilitation. Internationally, South Africa and 

the DRC, therefore, could be held liable and accountable152 in cases of non-

compliance. As already seen in the first-generation human rights above, states must 

compensate offenders in case they transgress them.153 Reparation for transgressions 

of human rights comes in the form of paying damages in cases of misconduct, 

carelessness, or negligence.154 Criminal liability could arise against the officer 

concerned or the prison service manager implicated as in cases of assault or rape, for 

example.155 

All the above prove that, if states do not abide with what they have ratified, they could 

themselves be brought to court by offenders whose rights they have violated. This 

happened in the Bulgarian case of Velyo Velev v Bulgaria. 156 

The Velyo Velev v Bulgaria case 

The Bulgaria case raised the issue of the right to education and challenged authorities’ 

refusal to enrol a remand offender in a prison school. 

The facts were the following: The applicant objected that he was not allowed to pursue 

his education in an existing educational institution in the prison system where he was 

incarcerated for 29 months between 2004 and 2007. He argued that this refusal 

violated his right provided in Article 2 of Protocol No.1 of the European Convention. 

This article provides that “No person shall be denied the right to education”. 

Furthermore, the applicant argued that to treat him as a “recidivist” before he was 

finally convicted violated his right of presumption of innocence, as guaranteed in 

 

151 See United Nations Organization Mission in the Democratic Republic of the Congo (MONUSCO) & 
Office of the High Commissioner for Human Rights (OHCHR) Report of the United Nations joint Human 
Rights Office (MONUSCO-OHCHR) on death in detention centres in the Democratic Republic of Congo 
(2013) 12. 
152 In this case, it may be a matter of administrative liability which, in fact, represents a breach due to a 
malfunction of the prison service attributable either to an identifiable officer, or an institutional breach, 
in which case the public service as a whole is considered to have malfunctioned. 
153 See also MONUSCO-OHCHR (note 151 above) 12. 
154 Ibid. 
155 Ibid. 
156 Velyo Velev v Bulgaria [2014] ECHR 16032/07 (Chamber Judgment, 27 August 2014). 
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Article 6 (2) of the European Convention which reads that “Everyone charged with a 

criminal offence shall be presumed innocent until proven guilty according to law”. 

It should be borne in mind that the applicant was born in 1977 and had never finished 

his secondary education. In 2005, as a remand offender, he requested several times 

to the prison authorities and others to be enrolled in the prison school for the 2005/06 

school year.157 His request was refused based on many grounds. 

The Prison Governor relied on the grounds that, if convicted, the applicant would be a 

recidivist according to Section 158(1) of the 1969 Execution of Punishments Act.158 

Consequently, he would be separated from non-recidivist offenders, as required in 

Section 12 of the same Act. The Act required that recidivists should serve their 

sentences in separate institutions. The fact that the applicant was in the said prison 

was only an exception, as it was a prison for non-recidivists. On 24 October 2005, the 

applicant received a letter from the Ministry of Education pointing out that persons 

deprived of their liberty could not pursue their education in a prison where they are 

incarcerated.159 On 7 December 2005, he received a letter from the Minister of Justice 

also rejecting his request on the same ground160 as the Prison Governor. 

On 21 December 2005, the applicant appealed in the Regional Court against the 

rejection to be enrolled in the school. He relied, among other provisions, on Article 53 

of Bulgaria Constitution and on Article 2 of Protocol No. 1 to the Convention. His 

concerns were that as long as he has not been convicted for the second time, he 

should not be considered as а “recidivist”161 especially that he had noticed that other 

offenders in the very same situation were allowed to pursue studies at the prison in 

question.162 

 
157 Ibid para 6.  
158Ibid para 9. Section 158 (1) of the Bulgaria Act 1969 read that: 
At the relevant time, Section 158(1) of the 1969 Act provided that, for its purposes, “recidivists” would 
mean: “(a) persons who have been sentenced to two or more times to imprisonment for intentional 
offences, which did not require one cumulative punishment ..., if they have actually served a sentence 
of imprisonment; (b) persons who have been convicted of an offence qualifying as dangerous 
recidivists.” 
159 Velyo Velev v Bulgaria (note 156 above) para 6. 
160 Ibid para 7.  
161 Ibid para 8. 
162 Ibid.  
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On 24 March 2006, the Regional Court made a final judgement, which held that the 

applicant could not be treated as a recidivist, as reasoned by the Prison Governor and 

as mentioned in Section 158 (1) of the 1969 Act because he had not been convicted 

for the second time although he had been previously convicted. Consequently, the 

rule requiring the separation of recidivists and non-recidivists in prison was 

inapplicable. The Regional Court ordered the Prison Governor to enrol the applicant 

in the educational school of the prison in question.163 

The Prison Governor appealed in the Supreme Administrative Court against the 

judgement rendered by the Regional Court relying on the same ground as the previous 

ruling.164 What should be borne in mind is that, before 2002, it was compulsory for 

offenders under the age of 40 to be enrolled in the educational programme of the 

prison165 on condition that they had already been sentenced to one or more years of 

imprisonment.166 Based on the remand status of the offender, on 26 September 2006, 

the Supreme Administrative Court made a final judgement rejecting the applicant’s 

request to be enrolled at the educational school of the prison. It concluded that: 

the right to education (whether mandatory or voluntary) is envisaged and regulated in the 
legislation of the Republic of Bulgaria solely in regard of persons deprived of liberty as a result 
of a final conviction and not in regard of those deprived of liberty pursuant to a measure of 
remand.167 

At that moment, the applicant was convicted and sentenced to imprisonment relating 

to the firearms offence. On 20 April 2007, he was transferred to another prison. 

In 2014, the matter was brought to the European Court of Human Rights. Before the 

court, the Bulgaria government defended its refusal on three grounds. First, the 

government argued that as a remand offender, the applicant was not allowed to pursue 

his educational programme together with other convicted offenders.168 Examining the 

refusal, the court found that the applicant did not have any objection against 

participating in the educational programmes together with other convicted 

 
163 Ibid para 9. 
164 See Velyo Velev v Bulgaria (note 156 above) para 6.  
165 See s 39(1) of the 1969 Act. 
166 Section 47(1) of the 1969 Act. 
167 Velyo Velev v Bulgaria (note 156 above) para 12.  
168 Ibid para 29.  
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prisoners.169 There was no evidence to show that remand prisoners would be harmed 

by mixing with convicted offenders.170 

Second, the government’s argued that the indeterminate period of pre-trial detention 

of the applicant was inappropriate for him to attend the school, which was intended for 

convicted prisoners serving terms of imprisonment of 12 months or more.171 The 

length of pre-trial detention, therefore, was uncertain. It is worth reminding that the 

applicant was detained in the prison in question for 29 months. To this reasoning, the 

court noted that the government did not provide an explanation why the length of pre-

trial detention and its uncertainty should be used as a necessary condition to justify 

the refusal for the remand offender to be enrolled in the educational programme.172 

Third, the government argued that since the applicant risked being sentenced as a 

recidivist, it would not have been in the interests of the convicted non-recidivist 

prisoners attending the school if the applicant were to be allowed to attend.173 

Examining this reasoning, the court ruled that the applicant was entitled to be 

presumed innocent.174 

After the applicant had been transferred to another prison, he did not request to pursue 

the educational programme in the new prison.175 The applicant contended that the 

new prison did not operate a prison school.176 

In line with all the above considerations, and considering the applicant’s interests in 

pursuing his education, the court found that the restriction by prison authorities to enrol 

the applicant in the prison school was not sufficiently foreseeable.177 The court also 

considered that there was a lack of clarity in the relevant legislative framework about 

the question of whether remand offenders could be enrolled in educational facilities as 

 
169 Ibid para 38.  
170 Ibid. 
171 Ibid para 37 & para 39. According to the 1969 Act, remand offenders could study in the prison school 
on condition that it was certain that they would be detained in the same prison for at least for one year. 
172 Velyo Velev v Bulgaria (note 156 above) para 39.  
173 Idid para 37.  
174 Ibid para 40. 
175 Ibid para 29.  
176 Ibid. 
177 Ibid para 35.  
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would be the case of convicted offenders.178 Whether in the case of convicted or 

remand offenders, the court advised that in the absence of clear rules to the contrary, 

provisions should be applied equally in both cases.179 Given that the government could 

not provide persuasive arguments, the court ruled in favour of the applicant and 

declared that he, therefore, was admissible. There, therefore, was a violation of Article 

2 of Protocol No. 1 to the Convention. Consequently, there was no need to examine 

the complaint under Article 6 (2) of the Convention, which guarantees the right to the 

presumption of innocence.180 

As for the damage the refusal had caused, the applicant argued that he had missed 

three consecutive school years, namely 2004/2005, 2005/2006, and 2006/2007. 

Consequently, he encountered tremendous challenges on release from prison. He, 

therefore, was unable to find work due to his lack of qualifications and found it 

extremely difficult to go back to school after a long prison break.181 In this way, the 

discriminatory attitude of the prison authorities caused him intense frustration, despair, 

and loneliness.182 Consequently, he claimed EUR 10 000 for this non-pecuniary 

damage.183 The court also accepted that the applicant must have suffered frustration 

and anxiety because of the violation established in this case and awarded him EUR 2 

000 for non-pecuniary deprivation, together with any tax chargeable to the applicant 

regarding this sum,184 as required in Article 41 of the European Convention.185 

The above case is relevant for this study since the court recognised that the right to 

education in a prison system applies to all categories of offenders. Whether the 

applicant was incarcerated on remand, conviction, or was a recidivist offender, access 

to education should be a guaranteed right to all offenders without discrimination. What, 

 
178 Human Rights Centre ‘‘Education in prison: The right to education only protects access in case of 
‘existing’ educational facilities (Velyo Velve v Bulgaria)” available at http://www.hrc.ugent.be/education-
in-prison-right-to-education-only-protects-access-in-case-of-existing-educational-facilities-velyo-velve-
v-bulgria/, accessed on 17 April 2018.  
179 Velyo Velve v Bulgaria (note 156 above) para 35.  
180 Ibid para 57 (1) (2) (3).  
181 Ibid para 51. 
182 Ibid  
183 Ibid.  
184 Ibid para 53.  
185 This article reads that:  
If the Court finds that there has been a violation of the Convention or the Protocols thereto, and if the 
internal law of the High Contracting Party concerned allows, only partial reparation to be made, the 
Court shall, if necessary, afford just satisfaction to the injured party.” 

http://www.hrc.ugent.be/education-in-prison-right-to-education-only-protects-access-in-case-of-existing-educational-facilities-velyo-velve-v-bulgria/
http://www.hrc.ugent.be/education-in-prison-right-to-education-only-protects-access-in-case-of-existing-educational-facilities-velyo-velve-v-bulgria/
http://www.hrc.ugent.be/education-in-prison-right-to-education-only-protects-access-in-case-of-existing-educational-facilities-velyo-velve-v-bulgria/
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however, should be noted is that besides the European Convention on Human Rights, 

the Bulgarian government had violated several international human rights provisions. 

These deal with the right to education, which includes the right of offenders to be 

treated without discrimination.186 Furthermore, the court should have delved deeper 

into demonstrating the very potential of the right to education, as provided in the 

ICESCR.187 It, however, relied only on Article 2 of the Protocol No. 1 of the Convention. 

Furthermore, the Bulgarian government failed to secure the right to work for Velyo 

Velev after imprisonment.188 Also considering the right to rehabilitation and its effect 

on offenders, the judgement would be fitting if all the human rights factors were fully 

considered. 

Finally, it was worse that the applicant could not request to pursue his education in the 

new prison where he was transferred.189 As will be shown below, the case analysis 

shows that the Bulgarian government failed to consider the principles of the human 

rights-based approach.190 It did not secure equal provision of and accessibility to 

educational facilities in all its prison systems.191 

Unlike the Bulgarian government, South Africa and the DRC know that recognising the 

right to rehabilitation means that there should be specific ways of fulfilling it. The 

obligation to fulfil a right requires adopting appropriate legislative measures to secure 

the protection and the promotion of the right to rehabilitation of all offenders. In this 

regard, if the states’ policies are not in line with international human rights instruments 

to which the state has bound itself, then it bears the duty to amend laws and policies 

to meet the requirements of international human rights law. In this, wise, international 

 
186See Chapter 3 of the present study. On 21 September 1970 Bulgaria ratified the ICCPR which, in its 
Article 2 (1), discourages discrimination, no matter the potential of the right. Although the ICCPR does 
not cover the right to education. It, however, works in accordance with the UDHR and the ICESR, as it 
states in its preamble that: 
“…in accordance with the UDHR, the ideal of free human being enjoying civil and political freedom and 
freedom from fear and want can only be achieved if conditions are created whereby everyone enjoy his 
civil and political, as well as his economic, social and cultural rights.”  
187 Ibid. See heading 4.4.3 below. 
188 See Chapter 3 Section 4.4.4 below. 
189 Velyo Velev v Bulgaria (note 156 above) para 29. 
190 See heading 2.6 below. 
191 See heading 2.6.4 below. 
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human rights instruments are necessary and are examined192 to show their relevance 

to rehabilitation. 

2.5.2 Protection of human rights at the regional level 

A prison system that does not have any programme of rehabilitation could end up 

defeating itself. Rehabilitation of offenders is a critical component for offenders to 

adopt the correct behaviour in society. Regional instruments193 refer to rehabilitation 

as one of the important aspects to consider in the rehabilitation of offenders.194 This 

means that when offenders are constantly exposed to a specific set of rehabilitation 

programmes, they ultimately change their behaviour and stay away from crime upon 

release. The study further considers the regional human rights instruments that 

illustrate that rehabilitation is a right of offenders195 and that the purpose of such 

obligation is to ensure that once out of prison, offenders would not re-offend. 

2.5.3 Protection of human rights at the domestic level 

Steiner, Alston and Goodman196 stated that human rights violations occur within states 

and not the high seas or in outer space outside the authority of any, one state. This 

means that the effective protection of offenders’ right to rehabilitation should come 

within the South African and the DRC states bearing in mind their international 

obligations under human rights instruments that they ratified or to which they acceded. 

There are only two ways through which states could comply with their legal 

international obligations as contained in treaties.197 First, states must observe and 

respect their national laws drawn in compliance with international norms. Second, they 

must never cease making all relevant international norms and obligations part of their 

 
192 See Chapter 3 below. 
193See for example The African Charter, The Kampala Declaration on Prison Conditions in Africa, The 
Ouagadougou Declaration on Accelerating Prison and Penal Reform in Africa and the Ouagadougou 
Plan of Action which re well discussed on Chapter 3 of the study. 
194 Dissel A ‘Rehabilitation and reintegration in African prisons’ available at http://www.hsrpress. ac.za, 
accessed on 7 July 2017. 
195 See Chapter 3 below. 
196 Steiner H J, Alston P & Goodman R International human rights in context: Law, Politics, Morals 2 ed 
(2000) 987. 
197 Bangamwabo F X ‘The implementation of international and regional human rights instruments in the 
Namibian legal framework’ available at 
http://www.kas.de/upload/auslandshomepages/namibia/HumanRights/bangamwabo.pdf, accessed on 
10 July 2017. 

http://www.kas.de/upload/auslandshomepages/namibia/HumanRights/bangamwabo.pdf
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national legal order.198 Besides the fact that South Africa is a dualist country,199 both 

South Africa and the DRC adopted the monist system from the Roman-Dutch law. 

According to monism, domestic and international law are regarded as two aspects or 

branches of the same law.200 That means that the authoritative status of treaties, 

conventions, or international agreements is based exclusively on ratification by the 

sitting executive.201 What should be noted, however, is that, in case there is 

inconstancy or conflict between international and municipal law, Section 232 of the 

Constitution of the Republic of South African provides that the municipal law should 

prevail. If an international treaty or agreement purports to run contrary to the 

Constitution, Article 216 of the Constitution of the DRC specifies that ratification or 

approval shall only take place after revision of the Constitution. 

South Africa and the DRC’s Constitutions both contain special provisions on 

international law.202 How they have domesticated or protected offenders’ rights to 

rehabilitation as per international obligations has relevance for this study given that 

offenders’ rights to rehabilitation programmes pose one of the human rights 

obligations, as ratified or acceded to by the two countries. 

The protection of human rights implies being obliged to comply with specified and 

accepted norms. In this regard, prison systems have no option but to oblige to following 

the legislation and policy frameworks governing the rehabilitation of offenders. It 

should be emphasised that it is the responsibility of states to ensure that there is 

compliance with domestic policies. 

Furthermore, a state that embraces and implements international human rights law 

referring to offenders’ rights to rehabilitation carries a positive duty to influence other 

states to embrace similar policies. Just by being duty-bearers, South Africa and the 

DRC are obliged to further the realisation of the right to rehabilitation of offenders as 

 

198 Ibid.  
199 See S 231 of the 1996 Constitution of the Republic of South Africa. 
200 Mangu A M B ‘Law, Religion and Human Rights in the Democratic Republic of Congo’ (2008) African 
Human Rights Law Journal 505, 517. 
201 Ibid. See also Dugard J International law: A South African Perspective, 4 ed (2012) 42-54. 
202 See Chapter 4 of the 1996 Constitution of the Republic of South Africa and Tittle VI of the 2006 
Constitution of DRC.  
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per international human rights instruments. This fact leads to the next section of the 

rights-based approach below. 

2.6 THE UNITED NATIONS’ COMMON UNDERSTANDING OF A HUMAN 

RIGHTS-BASED APPROACH 

A human rights-based approach is a conceptual framework for the process of human 

development that is normatively based on international human rights standards and 

operationally directed to promoting and protecting human rights.203 The process of 

integrating rights involves adding rights language and a legal or advocacy 

dimension.204 The aim of doing so is to strengthen the capacity of duty-bearers and to 

empower individual beneficiaries of the right to rehabilitation as rights-holders. 

In 2003, the United Nations clarified at Stamford (United States) the standard 

language to adopt when balancing the programme of development and human rights 

in all sectors of states. This point is also relevant to the study. It states that: 

1. All programmes of development cooperation, policies and technical assistance should further 
the realization of human rights as laid down in the UDHR and other international human rights 
instruments. 

2. Human rights standards contained in, and principles derived from the UDHR and other 
international human rights instruments guide all development cooperation and programming in 
all sectors and in all phases of the programming process. The human rights principles include 
non-discrimination and equality, participation and accountability. 

3. Development cooperation contributes to the development of the capacity of duty-bearers to 
meet their obligations and/or of rights-holders to claim their rights. 205 

From the above, it becomes clear that nothing positive could be achieved in a prison 

system when the offenders’ human rights are not safeguarded as standard norms to 

be fulfilled so that offenders are capacitated to lead law-abiding lives after 

imprisonment. All the activities that concern offenders must satisfy the minimum 

standards reflected in human rights instruments. 

 
203 Office of the United Nations High Commissioner for Human Rights Frequently Asked Questions on 
A Human Rights-Based Approach to Development Cooperation (2006) 15. 
204 VeneKlasen L, Miller V, Clark C & Reilly M ‘Rights-Based Approaches and Beyond: Challenges of 
Linking Rights and Participation’, 2004 Institute of Development Studies, at 3.  
205 See Stamford Interagency Workshop on a Human Rights-Based approach in the Context of UN 
reform ‘Statement of Common Understanding on a Human Rights-Based Approach to Development 
Cooperation’ United Nations June 2003, available at http://www.hrea.org/, accessed on 13 May 2016. 

http://www.hrea.org/
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The language of the United Nations is that some basic principles are fundamentally 

important in practice where offenders are concerned. These principles are equality 

and non-discrimination, accountability and transparency, and popular participation.206 

It has been confirmed that in the absence of these principles, “rights-based 

approaches are merely a new form of technical fix that combines … interventions with 

legal change that may not be relevant to people and communities or engage them as 

citizens”.207 

The principle of equality and non-discrimination is important because the matter of 

recidivism could be caused by the fact that some offenders enjoy access to 

rehabilitation programmes while others do not have that opportunity. Some offenders 

should not be discriminated against or disadvantaged to promote the wellbeing of 

others. Offenders must be engaged in different rehabilitation programmes without 

experiencing discrimination. Offenders’ rights should be given the same consideration 

as the other rights of law-abiding citizens. 

In 2009, the United Nations Office on Drugs and Crime published a handbook 

designed to be used in a variety of contexts as a reference document and as a training 

tool for policymakers, legislators, prison managers, prison employees, members of 

non-governmental organisations and other individuals interested or active in the field 

of criminal justice and prison reform. For this study, the usefulness of the handbook is 

shown in the quotation below: 

All prisoners are vulnerable to a certain degree. When the liberty of a group of individuals is 
restricted and they are placed under the authority of another group of people, and when this 
takes place in an environment which is to a large extent closed to public scrutiny, the abuse of 
power has proven to be widespread. Even where no abuse exists, prison conditions themselves 
in a large majority of countries worldwide are harmful to the physical and mental wellbeing of 
prisoners, due to overcrowding, violence, poor physical conditions, isolation from the 
community, inadequate prison activities and healthcare.208 

From the above, one could argue that the only way prison systems could weaken the 

status of harmful institutions is by providing adequate prison activities that strengthen 

the rehabilitation of offenders so that offenders could not recidivate. Overcrowding, 

poor physical conditions, inadequate prison activities and healthcare, therefore, 

 
206 Olowu D An Integrative Rights-Based Approach to Human Development in Africa (2009) 16. 
207 VeneKlasen L, Miller V, Clark C & Reilly M (note 204 above) 3. 
208 United Nations Prisoners with special needs: Criminal Justice Handbook Series (2009) 4. 
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should be considered. For this to happen, there are norms to follow when 

implementing these activities because offenders are holders of human rights. These 

norms are established to restrain states from “picking and choosing what they want 

from human rights”.209 To avoid this cherry-picking, a simple language with a universal 

agreement on minimum requirements for a rights-based approach should be 

established. 

Since rights-based approaches are usually confined to main development discourses, 

one could ask how these discourses relate to rehabilitation. The following four 

principles on rehabilitation as a rights-based approach, provided by Lewis,210 could be 

used as an example to demonstrate that human rights-based approaches are not only 

a matter of development but are also relevant to rehabilitation. 

2.6.1 The first principle of a rights-based approach to rehabilitation 

Regarding this principle, the state must provide while offenders have a right to receive 

rehabilitation.211 Offenders, therefore, have a right to receive the help needed to be 

“full members of society”, with the status and obligation which that membership 

confers.212 

This statement meets the previous third and second principles of the United Nations 

consensus on a human rights-based approach where states, as duty-bearers, based 

on their accountability, meet their obligations and offenders are rights-holders. 

Furthermore, from the above, it could be argued that for each effort made, states must 

also ensure that offenders are not taking the right to rehabilitation for granted. From 

the above, the obligation of a state to provide rehabilitation to offenders is counter-

balanced by the responsibility of offenders to commit to rehabilitation. 

 
209 Theis J Promoting Rights-Based Approaches: Experiences and Ideas from Asia and Pacific (2004) 
13. 
210 Lewis S ‘Rehabilitation: Headline or Footnote in the New Penal Policy’ in Priestley P & Vanstone M 
Offenders or Citizens? Readings in Rehabilitation (2010) 272, 272. See also Gainsborough J ‘Women 
in Prison: International Problems and Human Rights Based Approaches to Reform’ (2008) 14 William 
& Mary Journal of Women and the Law 271, 271. 
211 Lewis S (note 210 above) 272. 
212 Mcwilliam & Pease cited by Lewis S (note 210 above) 272. 
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2.6.2 The second principle of a rights-based approach to rehabilitation 

Even though rehabilitation is a right, “offenders should not be given longer sentences 

solely with the purpose of rehabilitating them”213 because there should be 

proportionality of the offence and sentence. When overall punishment levels are too 

harsh and relatively minor offences incur severe penalties,214 the right of the offender 

to the least-restrictive sentence available, as established by virtue of the existence of 

rehabilitation as a right,215 becomes infringed.216 Consequently, offenders become 

victims of duly prolonged arbitrary detention. Thus, it is always better to release an 

offender earlier rather than later, especially when an offender shows prospects of 

benefitting from rehabilitation even before the end of the sentence. Otherwise, the 

offender could be discouraged and disappointed. For example, it happens that some 

offenders might regret the crime they have committed. Consequently, they are 

motivated and demonstrate the urge to change during incarceration even before their 

sentence has ended. 

2.6.3 The third principle of a rights-based approach to rehabilitation 

The third principle requires that the essential human attribute of moral agency be 

protected wherever possible.217 At this level, offenders should exercise some choice 

about how to use rehabilitative opportunities, provided that these opportunities are 

practical and capacity building. In this context, their right to autonomy and self-

determination must be considered, as these facts could work better with what is 

presented to them as programmes of rehabilitation. Through self-determination, 

offenders should develop useful goals that would assist them to lead a law-abiding 

life.218 

2.6.4 The fourth principle of a rights-based approach to rehabilitation 

The fourth principle of a rights-based approach to rehabilitation is that prison should 

be a sanction of last resort. Its negative and damaging effects mean that it should be 

 
213 Lewis S (note 210 above) 272. 
214 Ibid at 273. 
215 Rotman (note 134 above) 15. 
216 Lewis S (note 210 above) 273. 
217 Ibid. 
218 See heading 4.4.1 below. 
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reserved for the small minority of offenders whose potential to cause serious harm 

necessitates their removal from society.219 Yet, imprisonment, if it has to be resorted 

to, should be humane and constructive.220 Rotman221 stated that prisons should not 

be overcrowded, as this not only defeats the basic purpose of fairness but could make 

criminal punishment illegal and even unconstitutional when it exceeds the maximum 

penalty prescribed by law. Additional pain is imposed by the loss of physical space 

and deprivation of privacy and limited access to education and employment 

opportunities. The high demand for both access to education and employment 

opportunities does not lighten the loss but accentuates it.222 

From the above four principles, it is argued that the human rights-based approaches 

take on a style of life whether the offender is in or out of prison. The perspectives of 

human rights-based approaches could be upheld only if policies and prison practices 

implement them. This implementation should also include the offenders that have 

been released for an efficient follow-up. Furthermore, by recognising rehabilitation as 

a right, its effectiveness becomes not merely a policy choice for the states but 

becomes a legally binding obligation for which states are contractually liable. 

Consequently, where there is a breach of the law, there must be an alignment with the 

obligations to which states are bound to improve policies and infrastructure. 

For any work undertaken, the human rights-based approaches also provide normative 

elements that states should consider when fulfilling a right. The normative elements 

are inter alia223: 

• Availability: This refers to the capacity of each prison system to provide 

rehabilitation programmes, be it in South Africa or the DRC. 

• Physical accessibility: This implies that the right to rehabilitation should be 

accessible to all offenders. 

 
219 Lewis S (note 210 above) 273. 
220 Ibid. 
221 Rotman (note 134 above) 15. 
222 Lewis S (note 210 above). 
223 See ‘Human Rights Based Approach’ available at http://www.hrbatoolkit.org/?page_id=65, accessed 
on 22 June 2017. 

http://www.hrbatoolkit.org/?page_id=65
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• Economic accessibility: This implies that the resources that the prison system 

will deploy for any rehabilitation programmes should be at the level that when 

the programmes are provided, other basic needs will not be denied to offenders. 

• Cultural accessibility: This means that rehabilitation programmes should not be 

bumpy but inclusive. As Joni224 said regarding students, “I can help my students 

find greater value and relevance if I know what they value”. The same goes with 

offenders. 

In short, from the above elements, one could argue that since South Africa and the 

DRC prison systems deal with human offenders to transform them, the obligation to 

fulfil rehabilitation programmes entails that where circumstances show the willingness 

of offenders to lead a law-abiding life, South Africa and the DRC should take necessary 

measures to offer assistance as much as they can afford. Without these measures, it 

could be impossible for offenders to enjoy a successful reintegration into society. 

2.7 CONCLUSION 

This chapter aimed to demonstrate that rehabilitation is a right. If it is a right, which 

right is it? Rehabilitation is a first-, second- and third-generation right. Rehabilitation is 

a first-generation right because for offenders to be rehabilitated, they must be free 

from all harm by the state. Rehabilitation is a second-generation right because it is a 

positive duty that states should provide. Seen from this perspective, rehabilitation is a 

third-generation right because it requires the efforts of everyone, including states, the 

communities, and offenders themselves. 

In the same vein, as a right, rehabilitation should be protected. The United Nations 

and regional bodies, therefore, adopted a range of international and regional 

instruments to ensure that the fundamental human rights of offenders together with 

the right to rehabilitation are always protected. 

 
224 See ‘the experience of Joni’ available at http://blog.brookespublishing.com/how-udli-can-help-you-
create-culturally-accessible-classrooms/, accessed on 14 August 2018. 

 

http://blog.brookespublishing.com/how-udli-can-help-you-create-culturally-accessible-classrooms/
http://blog.brookespublishing.com/how-udli-can-help-you-create-culturally-accessible-classrooms/
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Chapter Three below will deal with international and national human rights 

instruments. The chapter intends to provide the necessary bridge to ground South 

Africa and the DRC’s level of compliance with international and national norms 

governing the rehabilitation of offenders in Chapters Four and Five, respectively. 
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CHAPTER THREE 

INTERNATIONAL AND REGIONAL HUMAN RIGHTS INSTRUMENTS 

GROUNDING THE RIGHT TO REHABILITATION 

3.1 INTRODUCTION 

The deprivation of the right to freedom should be an ultimate resort. No matter the 

country, from the perspectives of international human rights instruments, rehabilitation 

remains a right of offenders that should be enforced and protected like any other 

human right. In this regard, the protection of human rights carries three dimensions, 

namely the international, regional, and domestic contexts, as any human right 

rehabilitation is also enforced at international and regional levels. This chapter is 

concerned with the latter two levels. The chapter, therefore, focuses on international 

instruments that are binding on nations and, to a certain extent, international 

instruments that are regarded as having an authoritative application on nations. 

International human rights instruments in this chapter comprise the UDHR225 and the 

ICESR226, which do not have anything to do with offenders or rehabilitation except the 

 
225 United Nations General Assembly, Universal Declaration of Human Rights. Adopted by General 
Assembly Resolution 217 A(III) of 10 December 1948, available at 
https://www.refworld.org/docid/3ae6b3712c.html, accessed on 18 September 2018.The UDHR is one 
of the most influential human rights instruments hatched in the twentieth century.  
226 The ICESCR was adopted and opened for signature, ratification and accession by the General 
Assembly resolution 2200A (XXI) of 16 December 1966. It entered into force on 3 January 1976, as per 
Article 27. As its name indicates this covenant deals with the economic, social and cultural rights of all 
people without distinction of any kind. The ICESCR was developed to take care of vulnerable people 
who cannot take care of themselves. See Muthaphuli P (note 73 above) 92.  

https://www.refworld.org/docid/3ae6b3712c.html
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ICCPR227 and the CRC.228 These two instruments (the UDHR and the ICESR), 

however, are mentioned here together with the ICCPR because they function as the 

legal cornerstone of all human rights. The other instruments, therefore, should be 

interpreted and implemented within the broader framework of the UDHR. These 

include the 1955 Standard Minimum Rules for the Treatment of Prisoners,229 the 2015 

Standard Minimum Rules for the Treatment of Prisoners (Nelson Mandela Rules),230 

the Human Rights Committee as supervisor of the ICCPR,231 the United Nations Rules 

for the Protection of Juveniles Deprived of their Liberty (the Havana Rules),232 and the 

Basic Principles for the Treatment of Prisoners.233 

 
227 As a reminder, like its counterpart, the ICESCR (note 226 above), the ICCPR was adopted and 
opened for signature, ratification and accession by General Assembly resolution 2200A (XXI) of 16 
December 1966. It entered into force a few months later after the ICESCR in the same year as per 
Article 49. Unlike the ICESCR, the ICCPR is concerned with the civil and political rights of all individuals 
without exception. See also Joseph S, Schultz J & Castan M The International Covenant on Civil and 
Political Rights: Cases, Materials and Commentary (2000) 4. The ICCPR is characterised as “the 
natural yardstick for the drafting of a section on fundamental rights that have to be enjoyed and strictly 
respected by everyone without any reservations.” See Tomuschat C ‘International Covenant on Civil 
and Political Rights’, 2008 United Nations 1, 1, 3. In terms of fundamental rights such as civil and 
political rights. See also Nowak M U. N. Covenant on Civil and Political Rights: CCPR Commentary 
(1993) xviii. Together the UDHR, the ICESCR and the ICCPR are commonly known as “the International 
Bill of Rights”. 
228 Convention on the Rights of the Child, G.A. Res. 44/25, U.N. Doc. A/44/49 (Nov. 20, 1989) (CRC). 
This covenant deals with the rights of children including those who are incarcerated, available at 
https://www.ohchr.org/en/professionalinterest/pages/crc.aspx, accessed 28 May 2018. 
229 Standard Minimum Rules for the Treatment of Prisoners, E.S.C. Res. 663C (XXIV), Annex I, U.N. 
Doc. A/CONF/611 (July 31, 1957), amended by E.S.C. Res. 2076 (LXII), 62 U.N. ESCOR, Supp. No. 
1, at 35 (May 13, 1977), (Standard Minimum Rules or SMR). The SMR sets some standards of life in 
prison which states should not derogate from, available at 
http://www2.ohchr.org/english/law/treatmentprisoners.htm, accessed on 28 May 2018.  
230 General Assembly resolution 70/175, annex, adopted on 17 December 2015. The Nelson Mandela 
Rules are a revision of the 1955 SMR (note 227 above). However, the Mandela Rules do not weaken 
the 1955 SMR. One of the reasons for the revision was the promotion of the humane conditions of 
imprisonment, to remind and raise awareness that offenders are a continuing part of society, available 
at https://www.ohchr.org/Documents/ProfessionalInterest/NelsonMandelaRules.pdf, accessed on 28 
May 2018. 
231 See Tomuschat C (note 227 above) 3. 
232 United Nations Rules for the Protection of Juveniles Deprived of their Liberty (the Havana Rules) 
were adopted by General Assembly resolution 45/113 of 14 December 1990, available at 
https://www.ohchr.org/en/professionalinterest/pages/juvenilesdeprivedofliberty.aspx, accessed on 28 
May 2018. The Havana Rules were established by the Committee on Crime Prevention and Control in 
cooperation with intergovernmental and non-governmental organisations, to protect all juveniles held in 
any form of detention. 
233 The Basic Principles for the Treatment of Prisoners were adopted and proclaimed by General 
Assembly resolution 45/111 of 14 December 1990, available at 
https://www.ohchr.org/en/professionalinterest/pages/basicprinciplestreatmentofprisoners.aspx, 
accessed on 28 May 2018.  

http://untreaty.un.org/cod/avl/faculty/Tomuschat.html
https://www.ohchr.org/en/professionalinterest/pages/crc.aspx
http://www2.ohchr.org/english/law/treatmentprisoners.htm
https://www.ohchr.org/Documents/ProfessionalInterest/NelsonMandelaRules.pdf
http://untreaty.un.org/cod/avl/faculty/Tomuschat.html
https://www.ohchr.org/en/professionalinterest/pages/juvenilesdeprivedofliberty.aspx
https://www.ohchr.org/en/professionalinterest/pages/basicprinciplestreatmentofprisoners.aspx
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Regional instruments comprise the African Charter on Peoples’ Rights,234 the Kampala 

Declaration on Prison Condition in Africa,235 and the Ouagadougou Declaration and 

Plan of Action on Accelerating Prisons’ and Penal Reforms in Africa.236 

Before writing about legal elements of rehabilitation, it is convenient to write first about 

to whom the requirements of international human rights instruments are addressed. 

3.2 RIGHT TO REHABILITATION AS A DUTY IMPOSED ON STATES 

As stated earlier in the introductory chapter, the objectives of imprisonment are 

deterrence, incapacitation, restoration, and rehabilitation. When an offender commits 

a crime and is brought to court, and found guilty, the judge must consider what course 

would be best to follow for each offender.237 Despite all the above objectives, no 

international human rights instrument encourages imprisonment. Most of them require 

that if it must be applied at all, then it must be used as a last resort.238 This situation 

arises because imprisonment does carry a downside in the form of social harms.239 

Apart from the deprivation of liberty, imprisonment introduces a serious restriction of 

the human rights of offenders. Also, the restriction carries with it profound negative 

social impacts on the offender’s family and his or her community. Quite often, the 

consequences of even a brief period of imprisonment, if not managed, could be 

permanent for both the offender and those close to him or her.240 

 
234 Except Morocco, The African Charter on Peoples’ Rights is a regional instrument of human rights 
that all African countries ratified. It was adopted on 27 June 1981, OAU Doc. CAB/LEG/67/3 rev. 5, 21 
I.L.M. 58 (1982), entered into force 21 October, 1986. Its aim is clearly explained in its preamble as “to 
achieve a better life for people of Africa and to promote international cooperation having due regard to 
the Charter of the United Nations and the UDHR.” 
235 Adopted at the Kampala Seminar on prison conditions in Africa, September 1996 in one accord to 
find remedies to the problems that African countries are facing, available at 
https://www.penalreform.org/wp-content/uploads/2013/06/rep-1996-kampala-declaration-en.pdf, 
accessed on 22 May 2018. 
236 Plan of Action for the Ouagadougou Declaration on Accelerating Prison and Penal Reform in Africa 
available at www.penalreform.org, accessed on 5 February 2018. The Ouagadougou Declaration and 
the Plan of Action are addressed to governments and criminal justice agencies as well as NGOs. 
237 Oakes C J ‘Criminal justice law international’ available at 
http://criminaljusticelaw.org/corrections/the-perfect-prison/4-five-sentencing-gaols/, accessed on 5 
February 2018. 
238 See art 37 (b) of the Covenant on the Rights of the Child. See also Criminal Law and Procedure B 
‘Imprisonment is a Last Resort’ available at https://crimb.weebly.com/imprisonment-is-a-last-
resort.html, accessed on 5 February 2018.  
239 See also Irish Penal Reform Imprisonment as a Last Resort (2009) 4. 
240 Ibid. 

https://www.penalreform.org/wp-content/uploads/2013/06/rep-1996-kampala-declaration-en.pdf
http://www.penalreform.org/
http://criminaljusticelaw.org/corrections/the-perfect-prison/4-five-sentencing-gaols/
https://crimb.weebly.com/imprisonment-is-a-last-resort.html
https://crimb.weebly.com/imprisonment-is-a-last-resort.html
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Similarly, there are instances where it is required that instead of imprisonment there 

should be alternative measures such as community service or probation,241 for 

example. Where imprisonment is used as a last resort, international human rights 

instruments, however, have deemed it necessary to impose on states compliance with 

minimum conditions of imprisonment. One of these conditions is rehabilitation as a 

right of offenders.242 In this regard, international human rights instruments such as the 

ICCPR states that: 

The penitentiary system shall comprise treatment of prisoners the essential aim of which shall 
be their reformation and social rehabilitation.243 

With specific reference to children, the CRC states that: 

States Parties recognize the right of every child alleged as, accused of or recognized as having 
infringed the penal law to be treated in a manner…which takes into account the child’s age and 
the desirability of promoting the child’s reintegration and the child’s assuming a constructive 
role in society.244 

In the wake of the awareness that offenders are still human beings, the 2015 Nelson 

Mandela Rules states that: 

91. The treatment of persons sentenced to imprisonment or a similar measure shall have as 

its purpose, so far as the length of the sentence permits, to establish in them the will to lead 
law-abiding and self-supporting lives after their release and to fit them to do so. The treatment 

shall be such as will encourage their self-respect and develop their sense of responsibility.245 

At the regional level, the Ouagadougou Declaration and Plan of Action on Accelerating 

Prisons’ and Penal Reforms in Africa states that: 

Great effort should be made to make positive use of the period of imprisonment or other 
sanction to develop the potential of offenders and to empower them to lead a crime-free life in 
the future. This should include rehabilitation programmes focusing on the reintegration of 
offenders and contributing to their individual and social development. 

 

From the above, it becomes clear that these provisions impose a positive duty on 

states to respect the rights of offenders to be rehabilitated as a general objective of 

 
241 See Standard Minimum Rules for the Treatment of Prisoners, E.S.C. Res. 663C (XXIV), Annex I, 
U.N. Doc. A/CONF/611 (July 31, 1957), amended by E.S.C. Res. 2076 (LXII), 62 U.N. ESCOR, Supp. 
No. 1, at 35 (May 13, 1977) para 18 (1). 
242 This is because if imprisonment is understood as a place of rehabilitation, at least offenders will 
retain their rights as any member of the community, except the right to liberty.  
243 Art 10 (3). 
244 Art 40 (1). 
245 Rules 91. 
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their prison systems. The ICCPR is an international agreement on civil and political 

rights issues.246 It imposes on states negative actions and is thus of first-generation 

by category.247 But when it comes to providing rehabilitation in the prison system, the 

ICCPR contains a further duty imposing on states the obligation to take positive 

actions as in the CRC and the Mandela Rules above. Because the ICCPR requires 

states to take positive actions becomes understandable, as the right to rehabilitation 

is not such a right that requires negative actions where an offender exercises a legal 

decision to comply or not to comply. Otherwise, states would take advantage and do 

nothing. 

The Nelson Mandela Rules referred to above show that all the compliance that the 

state should undertake within their prison system should not be vague. It has a 

purpose. The purpose is to enable offenders to stay away from crime. States are 

expected to take all the necessary measures to ensure that offenders are treated such 

that is conducive to successful rehabilitation, a natural resumption of a law-abiding life. 

A responsible, accountable, and conscientious state is crucial in rehabilitating 

offenders. As for the Ouagadougou Declaration, rehabilitating offenders requires 

much effort. One, however, would argue that efforts should not be expected only from 

states; it requires community buy-in as well. The role of the community is discussed 

below. 

3.3 RIGHT TO REHABILITATION AS A DUTY OF THE COMMUNITY 

Offenders’ right to rehabilitation is a major concern to the point that it requires the effort 

of every stakeholder. There exist diverse agencies to prevent offenders from re-

offending. One of these agencies remains the community.248 As has been shown in 

2.4.3 above, the right to rehabilitation is a solidarity right. Consequently, the right does 

require a positive response of all agencies. The envisaged situation is if the states and 

community agencies “were to combine their efforts and work together, their collective 

purpose would be realised much quicker and more efficiently.”249 This statement 

 
246 Ploch A (note 66 above) 909. 
247 See Chapter Two above. 
248 For the purpose of this study, the community may be international and national NGOs, governmental 
organizations and volunteers. 
249Oake C J ‘Criminal Justice Law International’ available at http://criminaljusticelaw.org/corrections/the-
perfect-prison/4-five-sentencing-gaols/, accessed on 5 February 2018.  

http://criminaljusticelaw.org/corrections/the-perfect-prison/4-five-sentencing-gaols/
http://criminaljusticelaw.org/corrections/the-perfect-prison/4-five-sentencing-gaols/
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proceeds from the premise that the root causes of crime emanate from social factors 

such as unemployment, poverty, and illiteracy. Unfortunately, these factors lie outside 

the perimeter of any one component of the criminal justice system.250 What is needed 

to move offenders’ right to rehabilitation is the unification of efforts and setting of goals 

that everyone could approve and enforce. The writer’s analysis of international human 

rights instruments demonstrates that these instruments are not silent on the role of the 

communities regarding the resolution of offenders’ rights to rehabilitation. 

The Nelson Mandela Rules state that: 

88(1). The treatment of prisoners should emphasize not their exclusion from the community but 
their continuing part in it. Community agencies should therefore be enlisted wherever possible 
to assist the prison staff in the task of social rehabilitation of the prisoners. 

90. The duty of society does not end with a prisoner’s release. There should, therefore, be 
governmental or private agencies capable of lending the released prisoner efficient aftercare 
directed towards the lessening of prejudice against him or her and towards his or her social 
rehabilitation.251 

From the Rules above, offenders are not permanent members of prison but members 

of communities that offenders will join when they are released. It is an unbeatable truth 

that the community should not forget. The community and prison institutions are 

interconnected. It, therefore, is also the responsibility of the community to complement 

or enhance the efforts deployed by the state to rehabilitate offenders and reintegrate 

them. The Basic Principles for the Treatment of Prisoners require that favourable 

conditions should be created for the reintegration of ex-offenders into society. All of 

this would be possible with the participation and help of communities and social 

institutions.252 

Jacobs253 stated that person’s successful re-entry into society could be viewed by how 

adequately they can meet six basic life needs: livelihood, residence, family, health, 

criminal justice compliance, and social connections. The community must ensure to 

avail the help offenders need to fight against reverting to a life of crime. For example, 

 
250 Liwag R J ‘Community involvement in the rehabilitation and treatment of offenders’ available at 
www.unafei.or.jp>english accessed on 5 February 2018. 
251 Rules 88(1) and 90. 
252 Principle 10. 
253 Jacobs A cited by Simmons Staff ‘The challenges of prisoners re-entry into society’ Simmons 12 
July 2016 at 4, available at https://socialwork.simmons.edu, accessed on 18 May 2017. 
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if an offender is looking for a job, the community should confirm that the skills that the 

offender claims were gained while he or she was incarcerated are valid. Ex-offenders 

must feel safe, comfortable and welcome in the society with the help of relevant 

organisations. In other words, a forgiving society constitutes an important defence in 

safeguarding the rights of rehabilitated offenders. 

The right to rehabilitation does not focus on a single right but consists of a set of legal 

elements. For states and the community to be active in their duties as required by 

international human and regional instruments, there must be a consensus on legal 

elements that constitute a sine qua non of a successful rehabilitation process. The 

following section deals with these elements. 

3.4 LEGAL ELEMENTS OF REHABILITATION 

Combating crime occupies the minds of many citizens worldwide besides collateral 

political issues,254 including policies. In the context of strategies that are aimed to 

prevent crime, there are instances where accent has been put on how to build more 

prisons255 and providing more policies. Yet, in the writer’s view, building prisons was 

considered an answer to deal with crime256 provided that offenders have a right to 

rehabilitation programmes. In some instances, the basic failure of policies arose from 

a lack of a firm focus on reform. Consequently, despite rehabilitation efforts, most 

offenders tended to re-offend once they are released back into society.257 

Rehabilitation programmes comprise several types of interventions, such as those 

contained in the framework of international and regional human rights instruments. 

 
254 Bruyns H J & Nieuwenhuizen C ‘The role of education in the rehabilitation of offenders’ (2003)17 
SAJHE 13, 13. 
255 See Flynn D & Palermo M P ‘Brazil aims to build 30 prisons this year to tackle crisis: Temer’ Reuters 
16 January 2017 para 1-2 available at https://www.reuters.com/article/us-brazil-temer-prisons/brazil-
aims-to-build-30-prisons-this-year-to-tackle-crisi-temer-idUSKBN1502HD, accessed on 5 February 
2018. See also Kaieteur News ‘Benefits of building a new prison’ Kaieteur News 16 October 2015 para 
1 available at https://www.kaieteurnews.com/2015/10/16/the-benefits-of-building-a-new-
prison/,accessed on 5 February 2018. 
256 The Guardian ‘Building more prisons is not the answer’ The Guardian 26 January 2017 para 2 
available at https://www.theguardian.com/society/2017/jan/26/building-more-prisons-is-not-the-
answer, accessed on 5 February 2018. 
257 Ministry of Justice breaking the cycle: effective punishment, rehabilitation and sentencing of 
offenders (2010) 1. 

https://www.reuters.com/article/us-brazil-temer-prisons/brazil-aims-to-build-30-prisons-this-year-to-tackle-crisi-temer-idUSKBN1502HD
https://www.reuters.com/article/us-brazil-temer-prisons/brazil-aims-to-build-30-prisons-this-year-to-tackle-crisi-temer-idUSKBN1502HD
https://www.kaieteurnews.com/2015/10/16/the-benefits-of-building-a-new-prison/,accessed
https://www.kaieteurnews.com/2015/10/16/the-benefits-of-building-a-new-prison/,accessed
https://www.theguardian.com/society/2017/jan/26/building-more-prisons-is-not-the-answer
https://www.theguardian.com/society/2017/jan/26/building-more-prisons-is-not-the-answer
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These interventions are employed in varying degrees to change antisocial behaviour 

by equipping offenders with life and work skills.258 These are discussed below. 

3.4.1 Right to self-determination 

Rehabilitation cannot be promoted when offenders are confined in units where they 

have no opportunity to take responsibility for their lives.259 The effectiveness of the 

duties that states and communities should undertake rely also on the self-

determination of the offenders. For this study, self-determination should be understood 

as the right or ability of a person to control their fate260 and to make a free choice 

without external compulsion. 

At the international level, the ICCPR and ICESCR state that: 

Peoples have the right of self-determination. By virtue of the fact that they freely determine 
their political status and freely pursue their economic, social and cultural right development.261 

It seems to the writer that judging from the precepts set in Rule 57 of the 1955 SMR, 

the negative effect of depriving liberty to a person has the effect of taking away that 

person’s right to self-determination.262 From a regional perspective, Article 20 of the 

African Charter, however, makes it mandatory to consider self-determination as a right 

that is unquestionable and inalienable in that it belongs to all people. 

The above statement, though general, does not exclude offenders. Regarding the 

ICCPR and ICESRC above, the fulfilment of the right to self-determination is a basic 

condition for the enjoyment of political, economic, social, and cultural rights. 

Consequently, it is inalienable, as required by the African Charter. 

Does self-determination relate to rehabilitation? Judging from its necessity as above, 

the answer is yes. If offenders want to be rehabilitated to reintegrate into society and 

enjoy all the rights of all law-abiding citizens, they must choose between rehabilitation 

 
258 House of Commons Home Affairs Committee Rehabilitation of Prisoners First Report of Session 
Volume I (2004–05) 11. 
259 Gibbons J & Katzenbach N (note 127 above) 414. 
260 Oxford Advanced Learners’ Dictionary: International Student’s Edition. 
261 Art 1 of the ICCPR and the ICESCR. 
262 See also Rule 3 on Nelson Mandela Rules.  
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or recidivism, provided that, either way, the choice made will not infringe other people’s 

rights. 

The self-determination theory posits that humans, besides having innate physiological 

needs such as that of food and shelter, also have innate psychological needs such as 

a need to achieve goals and certain defined socially sanctioned outcomes.263 Thus, to 

realise self-determination, offenders must set a rehabilitative goal to reach. To achieve 

this, they must also decide on which side of the law they are prepared to put their 

stake.264 Offenders must know what must be done to achieve change and reintegrate 

into society. If offenders set a goal, this defined outcome would help to orientate the 

rehabilitation programme. 

With self-determination, offenders can be their “source for change having a greater 

sense of internal control and thus personal agency”.265 Self-determination increases 

in them the awareness to be active in the rehabilitation process. This could even make 

the offenders the authors of their rehabilitation. Again here, states must also be active. 

For example, an offender who is determined to study to stay away from crime will need 

a right to education to be fulfilled by the state. States should not deny offenders the 

opportunity to rehabilitation when they take full responsibility to be rehabilitated. 

3.4.2 The right to freedom of religion 

“When you are stripped of your freedom, your job and your family, you begin to seek 

your purpose in life, and through that, you find someone greater than yourself, God.” 

This statement was made by an offender in a maximum-security prison in the United 

States of America in response to the question “What is the meaning of religion in 

prison?”266 From the example, one could argue that there are circumstances in which 

even offenders could believe that when everything has been taken away from them, 

 
263 Deci E L & Ryan R M ‘The 'what' and 'why' of goal pursuits: Human needs and the self-determination 
of behavior’ (2000) 11 Psychological Inquiry, 227. 
264 Lee M, Uken A & Sebold J ‘Role of self-determination goals in predicting recidivism in domestic 
violence offenders’ (2007) 17 Sage at 30. 
265 Greene G, Lee M Y & Hoffpauir S ‘The language of empowerment and strengths in clinical social 
work: A constructivist perspective’ (2015) 86 The Journal of Contemporary Social Services at 272. 
266See University of Scranton ‘Religion in prison’ available at 
http://www.scraton.edu/faculty/dammerh2/religion.shtml, accessed on 5 February 2018.  

http://www.scraton.edu/faculty/dammerh2/religion.shtml
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at least there is some divine force in whom they can trust and who cannot be taken 

away from them. 

Internationally, the UDHR267 and the ICCPR268 recognised that the right to freedom of 

religion belongs to everyone. This right includes freedom to have or change religion 

individually or in a community with others in public or private. It could be manifested 

through teaching, practice, worship, and observance. 

The ICCPR emphasises that: 

2. No one shall be subjected to coercion which would impair his freedom to have adopt a religion 
or belief of his choice. 

3. Freedom to manifest one’s religion or beliefs may be subject only to such limitations as are 
prescribed by law and are necessary to protect public safety, order, health, or morals or the 

fundamental rights and freedom of other. 269 

At the regional level, freedom of religion is a right that requires free practice, as 

enshrined in Article 8 of the African Charter.270 As stated in paragraph 3 of the ICCPR 

above, the same article of the African Charter also shows that the guarantee of the 

right to freedom of  religion is mandatory to the point that no one might restrict it except 

when required by the law or some public order.271 

With specific reference to prison systems, the Nelson Mandela Rules state that: 

So far as practicable, every prisoner shall be allowed to satisfy the needs of his or her religious 
life by attending the services provided in the prison and having in his or her possession the 
books of religious observance and instruction of his or her denomination.272 

The Havana Rules state that: 

Every juvenile should be allowed to satisfy the needs or his or her religious and spiritual life, 
in particular by attending the services or meetings provided in the detention facility or by 
conducting his or her own services and having possession of the necessary books or items 

of religious observance and institution of his or her denomination.273 

 
267 Art 18 of the UDHR.  
268 Art 18(1) of the ICCPR. 
269 Art 18 (2) (3). 
270 Art 8 of the African Charter. The Charter states that “Freedom of conscience, the profession and 
practice of religion shall be guaranteed. No one may, subject to law and order, be submitted to 
measures restricting the exercise of these rights.”  
271 Ibid. 
272 Rule 66.  
273Section IV para 48. 
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From the above, the right to practice religion as provided in the UDHR, the ICCPR, 

and in the African Charter, as seen above already, does not permit exceptions of any 

kind. In the ICCPR, no one should be forced to choose any religion, as a forced choice 

could infringe one’s freedom. Because the right to freedom of religion seen in all the 

above instruments is made to accommodate all known categories of people, including 

offenders, it must be freely practised. Though it is a right that should always be 

respected, the ICCPR274 and the African Charter275 demonstrate that it might also be 

limited for the good of many, provided that the limitation is sanctioned by the law. 

Within the prison systems, the Nelson Mandela Rules show that prison authorities 

must allow offenders to possess and to do whatever they must to satisfy the 

requirement of their religion. In the Havana Rules, freedom of religion is not restricted 

on the ground of age. Even juveniles reserve the right to practice and observe their 

religion. Religion’s aim focuses more on the preservation of offenders’ souls than on 

their presence in prison.276 It helps offenders to develop self-control and to avoid 

confrontations with fellow offenders and employees. In this way, offenders could 

comply with prison rules and regulations.277 In consequence, it will help them to resist 

reverting to crime in society. Offenders could use religion to help change their 

behaviour. Given that the UDHR and the ICCPR provided that everyone could teach 

a religion, offenders should feel free to choose the religion that will assist them best to 

do so. 

Religion helps offenders to find the truth inside of themselves because of rehabilitation. 

It provides them with the strength to deal with persistent troubles or misfortunes. In 

Israel, for example, the research conducted by the Israel Prison Service found that 92 

per cent of offenders who participated in the “Keren Hateshuva”278 programme never 

reoffended. The programme was based more on the Torah observation. More 

 
274 Art 18 (3). 
275 Art 8. 
276Landman C, Luyt W & Du Preez N ‘The incarcerated body: judicial inspections, 
human rights and religious policy in prisons in South Africa’ available at 
http://uir.unisa.ac.za/bitstream/handle/10500/4408/Landman-Luyt-duPreez.pdf?sequence=1, 
accessed on 3 May 2018. 
277University of Scranton ‘Religion in corrections’ available at 
http://www.scranton.edu/faculty/dammerh2/ency-religion.shtml, accessed on 5 February 2018. 
278 See Avisar Y & Hatzofe newspaper ‘Keren Hatshuva a story of success’ available at 
http://www.kerenhatechouva.org.il/english/eng-success.htm accessed on 5 February 2018. 

http://uir.unisa.ac.za/bitstream/handle/10500/4408/Landman-Luyt-duPreez.pdf?sequence=1
http://www.scranton.edu/faculty/dammerh2/ency-religion.shtml
http://www.kerenhatechouva.org/
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importantly, it concerned several types of offenders such as offenders with drug 

problems or who were incarcerated as murderers, rapists, robbers, and thieves. 

From all the above, it becomes clear that attention must be given to religion given that 

it could change several offenders. In summary, states must allow offenders to practice 

religion and teach each other. 

3.4.3 Right to education 

Certain rights and freedoms are fundamental to human existence.279 They are not 

privileges or gifts280 at all. Consequently, the state cannot deny the people who need 

them. Human rights do not depend on whether the person is free or incarcerated. 

Consequently, education could be counted as one of these fundamental rights, 

The UDHR states that: 

(1) Everyone has the right to education. Education shall be free, at least in the elementary 
and fundamental stage. Elementary education shall be compulsory. Technical and 
professional education shall be made generally available and higher education shall be 
equally accessible to all on the on the basis of merit.281 

Like the UDHR, Article 13 of the ICESCR shows that states members of the ICESCR 

recognised that the right to an education belongs to everyone. It goes further to 

evaluate the potential and importance of the right to education in that such a right helps 

to enhance human personality and the sense of dignity, to develop each person’s 

potential, and to promote societal harmony.282 The overall right to education includes 

primary,283 secondary,284 technical,285 vocational,286 and higher education.287 The 

situation of Velyo Velev v Bulgaria288 after imprisonment shows the consequences of 

not fulfilling the potential of the right to education while an offender is incarcerated and 

on release into society. 

 
279 Dissel A ‘Prison conditions and human rights’ available at http://www.csvr.org.za/publications/1663-
prison-conditions-and-human-rights, accessed on 5 February 2018. 
280 Ibid. 
281 See art 26 (1).  
282 Art 13 (1) of the ICESCR. 
283 Art 13 (2)(a). 
284 Art 13 (2)(b). 
285 Art 13 (2)(b). 
286 Art 13 (2)(b). 
287 Art 13 (2)(c). 
288 As discussed in heading 2.5.1. See Velyo Velve v Bulgaria (note 156 above) para 51. 

file:///C:/Users/matadit/AppData/Local/Microsoft/Windows/INetCache/Content.Outlook/2OB9AF43/Prison%20conditions%20and%20human%20rights
http://www.csvr.org.za/publications/1663-prison-conditions-and-human-rights
http://www.csvr.org.za/publications/1663-prison-conditions-and-human-rights
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The right to education is so important, the ICESCR set a memorandum of two years 

to states which, at the time of becoming party to the covenant, were unable to 

implement a free compulsory primary education system.289 Even where the right to 

education cannot be implemented within two years, all that the ICESCR requires is a 

progressive realisation of the right in question.290 In this context, states are not 

expected to realise the right overnight. It is accepted that the right is qualified in that 

the fulfilment will progress over time.291 

The 1955 SMR required to provide for the further education of all offenders who can 

use it.292 For the present study, it is a good idea that the SMR requires that such 

education should be compulsory for young and illiterate offenders.293 Otherwise, if they 

just sit and do nothing, some prison officials could take advantage to abuse them. 

Rather than do nothing, offenders should be occupied with useful activities. Because 

offenders will go back to the community where they belong, the Rules further 

acknowledge the importance of aligning the prison curriculum with that of the 

community, so that upon release, offenders could pursue their education without 

difficulty.294  

As a fundamental right,295 the Basic Principles for the Treatment of Prisoners aim at 

the right to education to develop the personality of the offenders.296 The Kampala 

Declaration on Prison Conditions in Africa297 acknowledges that it will be easy for 

offenders to reintegrate into society on release from prison if they are given access to 

education.298 

The Ouagadougou Declaration Plan outlines strategies to promote the rehabilitation 

of offenders. Among these strategies, the Declaration requires that offenders be 

 
289 Art 14. 
290 Art 2. 
291 Compare Soobramoney v Minister of Health (KwaZulu-Natal 1998(1) SA 765 in Currie & de Waal, 
The Bill of Rights Handbook, p. 580 
292 Rule 77 (1) of the 1955 Standard Minimum Rules for the Treatment of Prisoners. 
293 Ibid. 
294 Whitney E A (note 64 above) 800. 
295 Para 5 of the Basic Principles for the Treatment of Prisoners. 
296 Ibid para 6.  
297 Produced in Kampala, Uganda, the Kampala Declaration on Prison conditions in Africa was adopted 
by the United Nations Economic and Social Council at the first Pan-African Conference on Penal 
Reform to which 40 African countries were part. 
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provided with civic and social education, emphasising literacy and skills development 

geared to employment opportunities.299 As offenders will go back to the community, 

they must accept the same democratic values that every member of society respects. 

They must know the duties and rights of citizens to each other as members of one 

community. Further, offenders must be taught social welfare to prevent from being 

marginalised by other members of the community on re-entering society. 

Despite all the above, concerns were raised based on that if somebody is creating 

chaos and destruction, education should not be the first strategy to bring the person 

to obey.300 What should be borne in mind is that from the prison context, there are 

three main objectives of prison education at the basic level, reflecting differing views 

of the purpose of a criminal justice system. First, as stated earlier, it is to keep 

prisoners meaningfully busy.301 Second, given that imprisonment is always the worst 

punishment, providing education generally improves the quality of life in custody.302 

Third, providing education achieves the transfer of skills, knowledge and 

understanding of certain norms, social attitudes and behaviour patterns that last 

beyond an offender’s prison stay, and leads to enhanced employment prospects in the 

future.303 

From the above, it begs to admit that access to education is a right that everyone 

should achieve. Because the UDHR forms part of customary international law, it binds 

all states, including South Africa and the DRC. Though the right to liberty is restricted, 

offenders remain citizens of their countries. Thus, the two countries remain obligated 

under customary international law to ensure that all their citizens, including their 

offenders, enjoy access to education. 

The consequences of an offender not studying were seen in the case of Velyo Velev 

v Bulgaria.304 South Africa and the DRC, therefore, should act appropriately to secure 

 
299 See Section 3 with reference to Plan of Action.  
300 Henson K ‘Prison inmates shouldn’t receive free college education’ available at 
https://www.mhsroundtable.com/archives/prison-inmates-receiving-free-college-education-invoke-
controversy, accessed on 5 February 2018. 
301 United Nations Basic Education in Prisons (1995) 13. 
302 Ibid. 
303Ibid.  
304 See Velyo Velev v Bulgaria (note 156 above) para 51.  
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the education of their offenders so that they could lead a law-abiding life after 

imprisonment. 

3.4.4 Right to work 

There have been debates on whether offenders should work after all the wrongs they 

have done to the society and for having imposed a burden on taxpayers for the 

duration of their sentence.305 To address the need for the value of the right to work in 

general, and consequently, of adequate remuneration for work done by offenders in 

particular, it is important to be aware of useful human rights instruments that inform 

the current debate on the protection of the right to work for offenders. 

Article 23 of the UDHR declares that: 

(1) Everyone has the right to work, to free choice of employment, to just and favourable 
conditions of work and to protection against unemployment. 

(2) Everyone, without any discrimination, has the right to equal pay for equal work. 

(3) Everyone who works has the right to just and favourable remuneration ensuring for himself 
and his family an existence worthy of human dignity, and supplemented, if necessary, by other 
means of social protection. 

(4) Everyone has the right to form and to join trade unions for the protection of his interests. 

Part III of the ICESCR contains two articles that mention work.306 The first article307 

acknowledges the right to work as the right that belongs to everyone. Consequently, 

states are under obligation to protect this right by providing appropriate measures.308 

Nobody must work for free. Following the UDHR,309 the ICESCR presents the right to 

work as a right that justifies the right to remuneration for equal work without distinction 

of any kind.310 

Just because the right to work is a human right does not mean that people should be 

forced to work or that work could be imposed. Article 8 of the ICCPR protects the right 

of everyone to be free from slavery and forced labour. Additionally, the right to work, 

 
305 Debate ‘Should prisoners be forced to work?’ available at http://www.debate.org/opinions/should-
prisoners-be-forced-to-work, accessed on 27 February 2018. 
306 See art 6 (1) (2) and art 7 of the ICESCR. 
307 Art 6 (1). 
308 Ibid. 
309 Art 23 (3). 
310 See art 7 (a) (i) of the ICESCR. 

http://www.debate.org/opinions/should-prisoners-be-forced-to-work
http://www.debate.org/opinions/should-prisoners-be-forced-to-work
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as provided in the UDHR311and in the ICESCR,312 empowers an individual to freely 

choose it. It does not only suffice to choose, but it also requires acceptance as well.313 

In the General Comment on the United Nations Economic and Social Council314 the 

right to work is identified as a right that reflects “the fundamental purposes and 

principles of the United Nations as defined in Article 1, paragraph 3, of the Charter of 

the United Nations”.315 In this regard, if the right to work is supervised as a training 

work experience, it could provide an offender with certified proof of skills or work 

reference for use after release.316 

With an emphasis on rehabilitation, the Nelson Mandela Rules provide that sentenced 

offenders are provided with the opportunity to work if they are declared fit to do so by 

a professional such as a physician or other qualified healthcare professionals.317 

Because offenders are generally viewed as people rejected by society as “non-valued 

human beings”,318 who do not “deserve the chance to redeem themselves and to live 

worthwhile and better lives”,319 in prison, everyone might take advantage of their status 

and abuse them when it comes to the frequency of working hours. Even if work forms 

part of rehabilitation, the rules require that the maximum daily and weekly working 

hours must be guaranteed by the law or by administrative regulation as for free citizen 

workers.320 This reprieve will encourage everyone to perform well in their next work 

assignment during the rehabilitation process. 

It is now proven that offenders, as all free citizen workers, deserve the right to work. 

The remaining question that begs to be asked in this debate321 is what kind of work 

 
311 Art 23(1). 
312 Art 6(1). 
313 Art 6(1) of the ICESCR. 
314 Section 3 of the United Nations Economic and Social Council, General Comment No. 18: Right to 
work (Article 6 of the International Covenant on Economic, Social and Cultural Rights). U.N. Doc. 
E/C.12/GC/18 (6 February 2006). 
315 Ibid. 
316 Penal Reform International Making Standards Work: An International Handbook on Good Prison 
Practice (1995) 133. 
317 Rule 96 and 102 (2). 
318 Ward T & Birgden A (note 83 above) 629. 
319 Ibid.  
320 Rule 102 (1). 
321 Debate (note 305 above). 
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could offenders potentially do? The nature of work done by offenders varies.322 It could 

include work done for their benefit such as cleaning their cells and washing their 

clothes. They might also be required to undertake work that is for the benefit of the 

institution but which, in the final analysis, benefits the offenders directly or indirectly. 

At the end of the day, the Nelson Mandela Rules, however, require that the work 

provided to offenders, which they must freely choose,323 must preserve or increase 

their ability to earn an honest living on their release.324 For this right to be possible, 

there must be technical and vocational skills guidance and training programmes325 in 

the work that the offenders have freely chosen. 

Within the African context, Article 15 of the African Charter provides that every 

individual must exercise his or her right to work under equitable and satisfactory 

conditions and shall receive equal pay for equal work. Article 2 of the Charter provides 

that the rights and freedoms guaranteed in the Charter shall be enjoyed without any 

discrimination based on, among other reasons, national and social origin, fortune, 

birth, or any other status. 

Against the background and emphasis on the protection of offenders in Africa, the 

Kampala Declaration on Prison Conditions in Africa326 produced an important 

document dealing with this matter. According to the Kampala Declaration, because 

offenders lose their liberty already causes them some degree of suffering. The 

document, therefore, provides that the conditions in which offenders are held should 

improve. Simultaneously, prison regulations should reflect the objective of alleviating 

the human suffering offenders already go through.327 Further, the document provides 

one of the reasons why offenders should work, especially to satisfy the principle of 

 
322 See Quora ‘Do you have to work in prison?’ available at https://www.quora.com/Do-you-have-to-

work-in-prison, accessed on 27 February 2018. 
323 Rule 98 (3).  
324 Rule 98(1). 
325 Art 6 (2) of the ICESRC, Rule 98(2), 99(2) of the Nelson Mandela Rules. 
326 Produced in Kampala, Uganda, the Kampala Declaration on Prison conditions in Africa was adopted 

by the United Nations Economic and Social Council at the first Pan-African Conference on Penal 
Reform to which 40 African countries were part.  

327 Kampala Declaration para 4. 

https://www.quora.com/Do-you-have-to-work-in-prison
https://www.quora.com/Do-you-have-to-work-in-prison


  

68 

 

civil reparation or financial compensation.328 The principle of compensation could well 

serve the purpose of compensating the victim.329 

From the above, it becomes clear that the international human rights instruments do 

not discriminate against anybody concerning the right to work. Consequently, if 

offenders are granted the right to work and remunerated, they could fulfil some 

responsibilities as well because rehabilitation is also about taking one’s responsibilities 

seriously, especially offenders with families and responsibilities outside prison. 

The right to work implies a positive obligation on states to give paid work so that 

offenders should not feel left aside but that they are still also humans who should 

benefit from all the rights in the UDHR, the ICESCR, the ICCPR, and the African 

Charter. If offenders are provided with work, they should secure employment in a 

relatively short time in prison. The right to work occupies such prominence that the 

drafters of the ICESCR saw fit to include technical, vocational, and training 

programmes in its provisions.330 

3.4.5 Right to vocational guidance and training programmes 

The United Nation Human Rights Committee (HRC)331 was created under Article 28 

of the ICCPR.332 It operates as the principal actor at the international level with the 

mandate to enforce the rights enunciated in the ICCPR333 through general comments. 

Through such general comments, the committee explains the scope and meaning of 

the provisions of the ICCPR and clarifies general issues as they arise in the process 

of implementation.334 It must be noted that state parties to the ICCPR are required to 

submit reports regularly that are carefully scrutinised. For example, regarding the 

 
328 See para 3 with reference to alternative sentencing.  
329 Ibid para 4. 
330 Art 6 (2) of ICESCR. 
331 UN Human Rights Committee (HRC), ICCPR General Comment No 21: Article 10 (Human Treatment 

of Persons Deprived of Their Liberty), 10 April 1992, available at: 
Http://www.refworld.org/docid/453883fb11.html, accessed on 8 March 2018.  

332 Joseph S, Schultz J & Castan M The International Covenant on Civil and Political Rights: Cases, 
Materials and Commentary (2000) 10. 

333Tomuschat C (note 227 above). The Committee requires both types of reports to deal with a country’s 
domestic law and practice by reference to the obligations the state has assumed under the covenant 
and to do so on an article-by-article basis. Buergenthal T ‘The U.N. Human Rights Committee’ (2001) 
5 Max Planck Yearbook of United Nations Law 341, 353.  

334Tomuschat C (note 227 above).  

http://www.refworld.org/docid/453883fb11.html
http://untreaty.un.org/cod/avl/faculty/Tomuschat.html


  

69 

 

interpretation of the purposes of imprisonment in Article 10 (3) of the ICCPR,335 the 

HRC requires specific information concerning, among other items, measures taken to 

give effect to the provisions of vocational guidance and training336 within the prison 

systems, though the ICCPR does not mention it. Also, the 1955 SMR acknowledges 

that vocational guidance and training are one of the appropriate means used by states 

to encourage the sense of self-respect and development of responsibility in the 

offender.337 In the same vein, the Ouagadougou Declaration and Plan of Action on 

Accelerating Prison’s and Penal Reforms in Africa posits that vocational training 

programmes should be promoted to the national standards.338 

While different definitions of vocational guidance could be provided, for this study, the 

following definition is valuable: 

Vocational guidance is the process through which an individual is helped to choose a suitable 
occupation, make the necessary preparations for it (such as enrolling in a training 
programme), enter into it, and develops in it. This is a continuous process since an individual 
is likely to re-evaluate the career choice at various points in his or her life and may make 
changes at any point in his or her career.339 

From the above, one could evaluate the necessity and importance of vocational 

guidance for offenders as well. Vocational guidance will allow them to discover their 

specific talents and might help them to become successful citizens after release. 

3.4.6 Right to cultural activities or cultural life 

Article 15 (1) of the ICESCR acknowledges that states parties to the ICESCR 

recognised that the right to take part in cultural activities belongs to everyone. Article 

27(1) of the UDHR defines a cultural right as a right to which everyone should 

participate without being forced. Everyone should feel free to do so in his or her 

community. Consequently, everyone should enjoy the arts and share in its scientific 

advancement and benefits.340 Article 27 of the ICCPR states that: 

in those states in which ethnic, religious or linguistic minorities exist, persons belonging to 
such minorities shall not be denied the right, in community with the other members of their 

 
335 See 4.2 of the study regarding the Right to rehabilitation as a duty imposed on states.  
336 Para 11 of the HCR.  
337 Rules 66(1) and 65 of the 1995 SMR. 
338 Section 3.  
339 Nhlengetfwa T ‘Career and vocational guidance’ in commonwealth of learning (ed.) Counselling for 

Caregivers Unit 8: Career and Vocational Guidance (2007) 1 at 6. 
340 Art 27 of the UDHR. 



  

70 

 

group, to enjoy their own culture, to profess and practice their own religion, or to use their own 
language. 

Article 17 (2) of the African Charter on Peoples’ Rights states that every individual 

could freely take part in the cultural life of his or her community. 

The Oxford Advanced Learner’s Dictionary341 defines the word cultural as that which 

has a connection with art.342 In that, art is using “imagination to express ideas or 

feelings.”343 Furthermore, the dictionary provides the example of objects that could be 

part of feelings or ideas that could be described as art such as “paintings, drawings or 

sculptures … music, theatre, literature.”344 

Compared to other categories of human rights, cultural rights are often qualified as “a 

neglected or underestimated category of human rights and that they are treated as 

poor relatives of other human rights.”345 This negligence could be seen because 

compared to the ICESCR, cultural rights are usually enumerated together with 

economic and social rights. They, however, receive much less attention and quite 

often are completely forgotten.346 Consequently, in prison systems, the 1955 SMR 

imposes a mandatory obligation on states to provide cultural activities in all institutions 

where its provision would benefit the mental and physical wellbeing of offenders.347  

Considering the importance of such a right, the Basic Principles for the Treatment of 

Prisoners advise that the cultural precepts of the group to which the offenders belong 

should be respected.348 In paragraph 73 of the African Commission on Human and 

Peoples’ Rights (ACHPR), which is an organ of the African Union, the right to take part 

in cultural life is vested in individuals. States parties, therefore, should provide 

protection. 

 
341 See Oxford Advanced Learner’s Dictionary: International Student’s Edition 8 ed. 
342 Ibid. 
343 Ibid. 
344 Ibid. 
345Janusz S ‘Cultural rights: A neglected category of human rights’ available at 

http://www.iupui.edu/~anthkb/a104/humanrights/culturights.htm, accessed on 28 February 2018. 
346 Ibid.  
347 Rules 78 of 1955 in the Standard Minimum Rules for the Treatment of Prisoners.  
348 Principle 3 and 6.  

http://www.iupui.edu/~anthkb/a104/humanrights/culturights.htm
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Additionally, cultural life “provides a further context in which offenders may develop a 

sense of self-worth”.349 Furthermore, as observed in Article 27 of the ICCPR, cultural 

life is connected with religion, which has been observed to give “a positive impact”350 

because whether through religion or cultural activities, offenders come into contact 

with one another and guide one another positively. 

3.4.7 Right to exercise and sport 

Exercise and sport in prison are also a requirement of the 1955 SMR.351 Whether 

exercise or sport, it is well to bear in mind that the rehabilitation of offenders remains 

crucial. Consequently, physical exercise is critical as a collateral tool in offenders’ re-

education process.352 Through exercise, offenders forget the difficulties that they face 

while they are incarcerated and focus on the positive aspects of their sentence.353 

These difficulties could be due to the complexity of rules and rituals designed to be 

observed, despite the submissiveness that imprisonment demands.354 

3.4.8 Right of contact with the outside world 

It is possible to promote rehabilitation if offenders are confined in places where they 

have opportunities to interact with others.355 In this regard, the Nelson Mandela Rules 

state that: 

58 1. Prisoners shall be allowed, under necessary supervision, to communicate with their 
family and friends at regular intervals: (a) By corresponding in writing and using, where 
available, telecommunication, electronic, digital and other means; and (b) By receiving visits. 

59 Prisoners shall be allocated, to the extent possible, to prisons close to their homes or their 
places of social rehabilitation.356 

 
349 Cole A A Human Rights Approach to Prison Management: Handbook for prison staff (2002) 90. 
350 Muthaphuli P (note 73 above) 90. 
351 See Rule 20 (1).  
352 Battaglia C, Cagno A & Pigozzi F ‘Benefits of selected physical exercise programs in detention: A 

randomized controlled study’ available at 
https://www.ncbi.nlm.nih.gov/pmcarticles/PMC3863865/#!po=4.83871, accessed on 19 April 2018. 
See also Ozano K O The Role of Physical Education, Sport and Exercise in Female Prison 
(Unpublished LLM thesis, Chester University, 2008) iii. See also “Sport in Prison: Exploring the Role 
of Physical Activity in Correctional Settings” available at www.butlertrust.og.uk, accessed on 23 June 
2018. 

353 Muthaphuli P (note 73 above) 100.  
354 Viggiani N ‘Unhealthy prisons: exploring structural determinants of prison health’ (2007) 29 Sociology 

of Health & Illness 115, 115. 
355Gibbons J & Katzenbach N (note 127 above) 414. 
356 Rules 58 (1) & 59. 

https://www.ncbi.nlm.nih.gov/pmcarticles/PMC3863865/#!po=4.83871
http://www.butlertrust.og.uk/
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From the above, one could add that the incarceration of offenders does not only affect 

them but their loved ones as well, as they are all emotionally and physically separated. 

The incarceration leads them to live in different worlds regulated by different rules. It 

might be hard to understand the complex process of the criminal justice system, 

including prison systems. But, if they see each other more often and enjoy access to 

reliable information, they could better manage new experiences and make positive 

decisions that could also help the offenders to lead law-abiding lives in the community. 

Regarding prison conditions, paragraph 6 of the Kampala Declaration on Prison 

Conditions in Africa requires “that prisoners should be given the opportunity to 

maintain and develop links with families and the outside world”. 

If duly observed, one would argue that rule 58 (1) of the Nelson Mandela Rules and 

paragraph 6 of the Kampala Declaration above sanction the visits of family members 

because Article 16 (3) of the UDHR recalls the family as the natural and fundamental 

building block of society. It, therefore, requires more protection from society and the 

state. It is also worth noting that there could be other friends whom offenders might 

consider as family members. Hence, offenders could be more open to such friends 

than to more immediate family members. In any case, whether family members or 

friends, as required by the Mandela Rules above, such visits should be considered 

favourably if they provide positive input to the rehabilitation of their loved ones who 

are offenders. 

At this point, the case of Dickson v United Kingdom 357 becomes relevant not only for 

upholding offender’s rights but also because the judgement vindicates the importance 

of the role of family connections regarding facilitating the rehabilitation of offenders. 

Dickson v United Kingdom 

The applicants complained that the refusal by the Secretary of State to have access 

to artificial insemination facilities breached their rights guaranteed under Article 8 of 

the European Convention relating to the right to show respect for private and family 

 

357 Dickson v United Kingdom [2007] ECHR 44362/04 (Grand Chamber, 4 December 2007). 
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life and Article 12 relating to the right to marry. The applicants, in this case, were 

husband and wife.  

The facts were the following. The husband, the first applicant, was convicted for 

murder in 1994. Consequently, he was sentenced to life imprisonment. He expected 

to be released in 2009. He had no children. He met his wife, the second applicant, in 

prison through a prison pen-pal network. In 1999 she was released and subsequently 

lived in the community with her three children from a previous relationship. She turned 

51 years old coinciding with the date of release of her husband. 

The couple wished to have a child together and requested the Secretary of States for 

access to facilities for artificial insemination. The applicants relied on two grounds. 

First, the probability to have a child together was doubtful given the fact that the first 

applicant’s earliest release date would be in 2009. Second, the second applicant’s age 

of 51 would make pregnancy remotely possible the longer coitus was delayed.358 The 

only option was using artificial insemination facilities. The Secretary of State, however, 

refused the application relying on general policy,359 which stated that the grant of 

artificial insemination by prisoners could only be allowed in “exceptional 

circumstances”.360 

The Secretary of States justified his refusal on, among other reasons, the following 

basis: 

 
358 Ibid para 12.  
359 Ibid para 13. The Policy says: “Requests for artificial insemination by prisoners are carefully 
considered on individual merit and will only be granted in exceptional circumstances. In reaching 
decisions, particular attention is given to the following general considerations: 
 – whether the provision of artificial insemination facilities is the only means by which conception is likely 
to occur  
– whether the prisoner’s expected day of release is neither so near that delay would not be excessive 
nor so distant that he/she would be unable to assume the responsibilities of a parent  
– whether both parties want the procedure and the medical authorities both inside and outside the 
prison are satisfied that the couple are medically fit to proceed with artificial insemination 
 – whether the couple were in a well-established and stable relationship prior to imprisonment which is 
likely to subsist after the prisoner’s release 
 – whether there is any evidence to suggest that the couple’s domestic circumstances and the 
arrangements for the welfare of the child are satisfactory, including the length of time for which the child 
might expect to be without a father or mother 
 – whether having regard to the prisoner’s history, antecedents and other relevant factors there is 
evidence to suggest that it would not be in the public interest to provide artificial insemination facilities 
in a particular case.” 
360 Ibid para 13. 
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• The age of the second applicant. 

• As the two applicants had started their relationship in prison, it was not tested 

in the normal social environment. Thus, there existed much doubt that the 

relationship would resist the vicissitudes of a normal daily life. 

• There seemed to be insufficient provision in place to provide independently for 

the material welfare of any child that might be conceived. 

• It also remains a concern that a child that might be conceived would be without 

the presence of a father for an important part of his or her childhood. 

• Though, the first applicant had made progress in good behaviour while in prison 

and preparation for release, there, however, is the legitimate public concern on 

the punitive and deterrent effect of imprisonment concerning the violent crime 

he had committed if he was allowed to have a child through artificial 

insemination while in prison.361 

The applicants exhausted all the domestic remedies in the United Kingdom.362 The 

matter was brought to the European Court of Human Rights. Before the court, the 

government of the United Kingdom argued that there had been no violation of Article 

8 of the Convention363 and that the policy applied in this case to applicants was 

consistent with the Convention. 

The policy’s justification was to be found in three principles, which are:364 

• Losing the opportunity to beget children is part of the deprivation of liberty and 

an ordinary consequence of imprisonment. 

• The public confidence in the prison system would be undermined if the punitive 

and deterrent elements of a sentence would be circumvented by allowing 

prisoners to conceive children. 

 
361 Ibid. 
362 On 29 July 2003, the High Court refused leave. The applicants renewed their application and on 5 
September 2003 leave was again refused after an oral hearing. On 13 October 2003, the applicants 
introduced an application. But it was declared inadmissible on 15 December 2003 because they failed 
to exhaust domestic remedies. The applicants then applied to the Court of Appeal for leave to appeal 
but their application was rejected.  
363 Dickson v United Kingdom (note 357 above) para 58.  
364 Ibid para 60. 
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• The inevitable absence of one parent, including that parent’s financial and other 

support, for an extended period, would have negative consequences for the 

child and for society. 

The court held that Article 8 of the Convention applied to the applicants’ complaints in 

that the refusal of artificial insemination facilities concerned their private and family 

lives, which notions incorporate the right to respect their decision to become genetic 

parents.365 The court rejected the first justification given that it was domestically 

approved that artificial insemination was the only realistic option for the applicants. 

Consequently, this process was important for the applicants.366 The inability to beget 

a child was not an inevitable one since it was not being suggested that the grant of 

artificial insemination facilities would involve any security issues or impose any 

significant administrative or financial demands on the state.367 

For the second argument, the court accepted that public confidence in the penal 

system is necessary given that it influences the development of penal policy. It, 

however, emphasised that rights could not be forfeited on the grounds of what might 

offend public opinion,368 especially considering that under the convention system, 

tolerance and broadmindedness are recognised as hallmarks in a democratic 

society.369 What is more relevant to the study is that the court accepted that while 

punishment remains one of the aims of imprisonment, the relative importance of 

rehabilitation has increased in penal policy as an aim of imprisonment, particularly 

towards the end of a long prison sentence,370 particularly regarding the first applicant. 

For the third justification, the court also accepted that it was legitimate for the policy to 

be concerned with the welfare of the child to be conceived. That, however, could not 

stop at the point of preventing parents who wish to conceive a child in the applicants’ 

circumstances. Knowing that the second applicant was free, she could take care of 

the conceived child until the release of the father.371 

 
365 Ibid para 66. 
366 Ibid para 72. 
367 Ibid para 74.  
368 Ibid para 75. 
369 Ibid.  
370 Ibid para. See also paras 28-36.  
371 Ibid para 76. 
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National authorities in the United Kingdom are considered competent enough to 

assess when making policy options, whether there is a fair balance between the 

individual interest and the public interest. The court, however, could put some margin 

of appreciation when it comes to the assessment it makes, depending on several 

factors, including the nature of the right restricted and the aims pursued by restricting 

it.372 Accordingly, where a critical facet of an individual’s existence or identity is at 

stake such as the choice to become a genetic parent, the margin of appreciation 

accorded to a state will, in general, be restricted. Where, however, there is no 

consensus within the Member States of the Council of Europe, either as to the relative 

importance of the interest at stake or as to how best to protect it, the margin of 

appreciation should be wider.373 

In the present case, given that it was domestically proven that artificial insemination 

was the only option for the couple, the court found that there was an absence of the 

assessment between the public interest and private interest.374 Consequently, the 

absence of assessment falls outside any acceptable margin of appreciation. Further, 

the policy placed a high burden on the applicants by requiring them to demonstrate, in 

the first place, as a condition precedent to the application of the policy, that the 

deprivation of artificial insemination facilities might prevent conception altogether.375 

In the second place, they had to demonstrate that the circumstances of their case 

were “exceptional” within the meaning of the remaining criteria of the policy.376 

In conclusion, the court found that there had been a violation of Article 8 of the 

European Convention. From the above, one would argue on the contrary, that allowing 

family life to offenders, whether before or after imprisonment, could present the best 

opportunity for offenders to stay away from crime. This would eventually benefit 

society. 

 
372 Ibid para 77. 
373 Ibid para 78. 
374 Ibid para 85. 
375 Ibid para 82. 
376 Ibid. 
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3.4.9 Right to pre-release programmes 

The Nelson Mandela Rule states that: 

87. Before the completion of the sentence, it is desirable that the necessary steps be taken to 
ensure, for the prisoner a gradual return to life in society. This aim may be achieved, 
depending on the case, by a pre-release regime, organized in the same prison or in another 
appropriate institution, or by release on trial under some kind of supervision which must not 
be entrusted to the police but should be combined with effective social aid.377 

The Ouagadougou Declaration declares that halfway houses and other pre-release 

schemes in partnership with civil society groups must be developed.378 

From the above, it should be noted that offenders coming out of prison are not only 

represented as an instant moment requiring to fill up prison administrative forms and 

come out. It is a process that consists of bringing back an ex-offender into a place 

where he or she could be taken as an ordinary citizen. Because the technology outside 

the real-world changes daily, if offenders are released all of a sudden from prison into 

this real-world, some might not make it, especially those who face long terms of 

imprisonment. Some379 call this time “the chaos of re-entry.” As Rule 87 requires 

above, there, therefore, should be a pre-release programme in which offenders should 

be progressively prepared to successfully return to society without re-offending.  

There is enough evidence to suggest that offenders who have participated in pre-

release programmes are less likely to recidivate once released from prison than those 

who do not.380 Thus pre-release programmes should be designed such to discourage 

crime. 

3.5 REHABILITATION AS A RIGHT THAT ENTAILS OTHER RIGHTS 

As noted earlier,381 rehabilitation is any process through which offenders are prepared 

to re-join society as useful and law-abiding members of the wider community. As was 

 
377 Rule 87. 
378 Section 3. 
379 Lable M J F Sortie et Sortants de Prison: Une Reinsertion determine (unpublished LLD thesis, 
University of Paris-Saclay 2016) 9. 
380 Rodriguez B Prison Pre-Release Facilities In Texas: What Effect Do These Programs have On 
Offenders Success? (unpublished LLD thesis, University of Texas, 2013) V. 
381 See heading 1.6.4 of the present study.  
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noted, this process requires the legal elements of rehabilitation,382 as seen already, 

there are other rights, which if respected and fulfilled, could make one feel worthy of 

respect as a human. These are discussed below. 

3.5.1 Right to dignity 

The concept of human dignity is one of the most important and innovative elements 

introduced into international law by the Charter of the United Nations (the Charter) and 

more elaborately, by the UDHR.383 In the preamble to the UDHR, the ICESCR and 

that of the ICCPR, dignity is defined as the inherent and inalienable right of all 

members of the human family and is the foundation of peace in the world.384 From 

human dignity derives many other inalienable human rights.385 Human dignity, 

therefore, should be given priority at all times given that the disregard and contempt 

for human dignity would only result in barbarous acts that could leave the conscience 

of mankind outraged.386 

With specific reference to offenders, Article 10 (1) of the ICCPR demands that “[All] 

persons deprived of their liberty shall be treated with humanity and with respect for the 

inherent dignity of the human person”. Rule 1 of the Nelson Mandela Rules states that 

offenders shall be treated with respect due to their inherent dignity and value as 

humans.387 The Kampala Declaration on Prison Conditions in Africa also requires that 

the conditions in which offenders live should be compatible with human dignity.388 

From the above, it becomes clear that these articles should be applied impartially 

without any form of discrimination. They should be applied to all offenders, and the 

state parties to the covenant, including South Africa and the DRC, must take all the 

necessary steps to ensure that the treatment of all their offenders considers their 

inherent dignity as humans. If states parties want to rehabilitate offenders, they must 

bear in mind that the fact that offenders are in prison does not diminish their dignity. 

 
382 See heading 4.4 of the study.  
383 Kretzmer D & Klien The Concept of Dignity in Human Rights Discourse (2002) 111. 
384 See para 1 of the Preamble of the UDHR. 
385 See the Preamble of the ICESCR and the ICCPR. See for example economic, social, cultural, civil 
and political rights. 
386 See para 2 of the preamble of the UDHR. See also Article 5 of the African Charter.  
387 Rule 1 with specific reference to Rules of General Application.  
388 See para 3 of the Kampala Declaration regarding prison conditions.  
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The human rights instruments above have clearly shown that one’s dignity should not 

be taken away because dignity is an inalienable right. Dignity is the internal person of 

the offender and, therefore, should always be respected. 

Ploch clarified that human dignity is the best justification for offenders’ right to 

rehabilitation and provides the best lens through which to understand offenders’ 

rehabilitation rights.389 Article 1 of the Declaration provides that dignity should be 

equally recognised. 

3.5.2 Right to equality 

Article 7 of the UDHR, Article 26 of the ICCPR, and Article 3 (1) and (2) of the African 

Charter state that “all are equal before the law and are entitled without any 

discrimination, to equal protection of the law”. The perception of equal rights, as above, 

does not only apply to law-abiding citizens. It implies equal enjoyment of rights by 

everyone, irrespective of their legal status or opportunity. As much as authorities must 

abide by the rule of equality, the right to equality, therefore, could be interpreted to 

mean that offenders are entitled to equal treatment based on being human with needs 

as much as any other free individual in the community. Thus, treating offenders equally 

should be respected and promoted without distinction of any kind.  

The notion of equality should remain absolute, even to the level of prison systems. For 

example, regarding rehabilitation programmes, as it is the case of this study, when 

provided, South African and the DRC authorities should ensure that opportunities 

reach all offenders by considering the length of sentence imposed, as it would be 

unwise to run a rehabilitation programme in one prison system while other centres 

remain neglected. Equal treatment is a human right tool that could help overcome 

recidivism. 

Also, where the situation presents any evidence of unfairness, the states must take 

positive actions to correct the occurrence of discrimination. One further point that the 

UDHR calls is that “everyone has duties to the community in which alone the free and 

full development of his personality is possible”.390 As demonstrated in the third-

 
389 Ploch A (note 66 above) 894. 
390 Art 29 of the UDHR.  
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generation human rights,391 rehabilitation is a solidarity right. As such, offenders would 

also have to treat other members of the community as equal humans “endowed with 

reason and conscience and should act towards one another in a spirit of 

brotherhood”392 without oppressing them. The rehabilitation of offenders means also 

taking care of the community in which they live because their development depends 

on it. 

As can be seen from the above, whether dignity or equality, one could argue that these 

concepts denote the inner value that could make a person worthy of respect as a 

human. Consequently, dignity and equality evolve specific factors that could affect 

offenders when they are under the care of prison authorities. These factors are non-

discrimination, freedom from torture or cruel, inhumane, or degrading treatment or 

punishment, healthcare, food, and water. They are discussed below. 

3.5.3 Right to non-discrimination 

Most of the international human rights instruments espouse the principle of “non-

discrimination”. None of them provided a definition or a specific provision dedicated to 

a clear precise definition of discrimination. To provide the relevance of discrimination 

in the present study, one would have to refer to some relevant provision that indirectly 

mentions discrimination such as Article 7 of UDHR393 and Article 26 of the ICCPR. 

Article 2 (2) of the ICESCR also states that “states parties to the present covenant 

must undertake to ensure that the rights enunciated in the present Covenant will be 

exercised without discrimination of any kind as to race, colour, sex, language, religion, 

political or other opinions”. Further Article 2 (1) of the ICCPR requires states to respect 

and ensure that all individuals within its territory enjoy the rights recognised in the 

ICCPR without distinction of any kind. 

Regarding offenders, all the Nelson Mandela Rules must be impartially applied and 

without any element of discrimination on any of the listed grounds394 provided in the 

 
391 See Chapter 2 of the study heading 2.4.3.  
392 Art 1 of the UDHR. 
393 ‘‘All are equal before the law and are entitled without any discrimination to equal protection of the 
law. All are entitled to equal protection against any discrimination in violation of this Declaration and 
against any incitement to such discrimination.’’ 
394 Rule 2 of the Mandela Rules.  
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ICESCR instrument given above. Weiwei395 explained the uncomplicated way to 

understand discrimination. He stated that equality is the absence of discrimination. 

Upholding the principle of non-discrimination between groups, therefore, is intended 

to preserve equality.396 

It should be remembered that in the conception of the UDHR and ICESCR, everyone 

is considered, including offenders. Both instruments intend that all members of society, 

whether offenders or free citizens have rights to enjoy. Article 2 of the UDHR states 

that: 

Everyone is entitled to all the rights and freedoms set forth in this Declaration, without 
distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, 
national or social origin, property, birth or other status. Furthermore, no distinction shall be 
made on the basis of the political, jurisdictional or international status of the country or territory 
to which a person belongs, whether it be independent, trust, non-self-governing or under any 
other limitation of sovereignty. 

From the above statement, one could argue that there are elements that constitute 

discrimination. “Without distinction” reinforces that elements such as “race, colour, 

sex… or other opinions…” are irrelevant in the treatment of people. The grounds on 

which discrimination could be prohibited are many. The UDHR has not categorically 

limited the grounds on which discrimination should be prohibited. The UDHR has only 

enumerated the most common variant grounds that must be avoided. An analogous 

ground is one that is based on attributes or characteristics that could impair the 

fundamental dignity of persons as humans or to affect them seriously in a comparably 

serious manner.397 Otherwise, the UDHR would have said: “no one should be 

discriminated on the ground of criminal history”.398 Stigmatisation and discrimination 

based on criminal history could lead to entrenched disadvantage and the exclusion of 

an offender.399 

 
395 Weiwei L ‘Equality and Non-Discrimination under international human right law’ (2004) 3 The 
Norwegian Center for Human Rights 1, 7. 
396 Ibid. 
397 Currie I & J De Waal The Bill of Rights Handbook, 5 ed. (2005) 244-260. 
398 See Unlock ‘fair access to employment’, available at www.unlock.org.uk, accessed on 18 September 
2017. 
399 See Bossecher Lawyers ‘Are there strong enough protections from discrimination based on criminal 
history?’ Bossecher Lawyers 5 July 2013 at para 5, available at https://bosscherlawyares.com, 
accessed o 18 September 2017. See also Pager D ‘The mark of a criminal record’ (2003) 108 AJS 937-
956.  

http://www.unlock.org.uk/
https://bosscherlawyares.com/
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Discrimination can either be direct or indirect. Consequently, the prohibition against 

both direct and indirect discrimination is intended to cover all forms of discrimination, 

both on the listed400 or analogous grounds. For example, any law that differentiates by 

providing rehabilitation programmes only to sentenced offenders and not to remand 

offenders, would, therefore, amount to discriminatory practice on the grounds of 

criminality. Similarly, running a library in one prison centre while failing to provide it in 

the other would be an example of indirect discrimination. 

The equality clause, however, does not outlaw discrimination as such but only unfair 

discrimination.401 Fair discrimination is lawful, as its purposes work towards the 

protection of society. Whereas unfair discrimination, by contrast, impairs the human 

dignity of a human. Offenders, therefore, must be protected from this latter form of 

discrimination. For a long time, it has been recognised that a fundamental principle of 

democratic societies is that all citizens are equal402 and should be treated equally 

before the law. In a world where humans differ because of the incident of class, race, 

culture, social origin, religion, and innumerable other factors of an individual, such 

discrimination could not be described as “differentiation on lawful grounds”.403 But it is 

seen as an attack against the social bond and the principle of solidarity”.404 

Regarding offenders’ right to rehabilitation, the unfair discrimination here, however, 

carries two aspects. The first one is based on how offenders are treated in society 

after imprisonment. The second aspect is based on the treatment they are subjected 

to while incarcerated. It could be argued that a prison system that does not consider 

the rights of all its offenders could end up being discriminatory in the treatment it 

provides. For example, being refused enrolment in any rehabilitation programme 

based on one’s length of sentence, as in Velyo Velev v Bulgaria, becomes 

discriminatory. 

 
400 Such as race, colour, sex, language, religion, political or other opinion, national or social origin, 
property, birth or other status. See Article 2 of the UDHR.  
401 Currie I & J De Waal (note 397 above) 244. 
402 See Rosanvallon P ‘The society of equals: Restoring democratic equality in relations’ (2014) 20 
Juncture 249. 
403 See for example the way catholic offenders’ fellowship will differ from that of Pentecost offenders. 
Therefore, the treatment in terms of religion will be different as well.  
404 Rosanvallon P (note 402 above) 249-253. See also Weiwei L (note 395 above) 5-7. 
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Regarding all the above, it could be understood that the realisation of the right to 

rehabilitation and the availability of the opportunity requires considering the presence 

of each offender into prison without distinction of any kind, as they are all humans with 

the same dignity and the same rights. A challenging problem is how the states 

apprehend the presence of the offenders in prison. Do South Africa and the DRC 

consider all offenders as being at the same level? Neither the UDHR nor the ICESCR 

implies rehabilitation in their contents but discourage discrimination. Article 10 (3) of 

the ICCPR, however, requires that imprisonment be reformatory and lead to social 

rehabilitation.  

The ICCPR does not set any limitation to types of discrimination. For the study, is the 

right to rehabilitation merely a subject of discourse among legislators, politicians, and 

prison authorities? Unfair discrimination in the rehabilitation process should be 

avoided as it could negatively and critically influence sending offenders back to prison. 

Where the law is unclear, it is worth treating all offenders equally, as observed by the 

judge in the case of Velyo Velev v Bulgaria.405 

3.5.4 Freedom from torture or being subjected to cruel, inhumane or degrading 

treatment 

Article 5 of the UDHR and Article 7 of the ICCPR highlight that “no one shall be subject 

to torture or to cruel, inhuman or degrading treatment or punishment”. Rule 1 of the 

Mandela Rules requires that offenders must be protected from this form of treatment 

and that there should not be any reason to justify it.406 

As seen previously in Chapter Two,407 the first-generation human rights are the right 

to freedom or liberty. From this category of rights, one would clarify that offenders 

become the first persons to benefit from rehabilitation. In this regard, the freedom in 

question is not that of free citizens. It means freedom from being under the imposition 

of any kind of harm or hardship, whether physically or mentally by another person and 

which has the effect of hindering rehabilitation and hurting the dignity of the offenders. 

 
405 See heading 2.5.1 & Velyo Velev v Bulgaria (note 156 above) para 35. 
406 Rule 1 of Mandela Rules. See also Rule 32 (d). 
407 See heading 2.4.1 of the present study. 
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Rodley explained that torture could be understood as the official sanction of 

deliberately inflicting intense suffering, aimed at forcing someone to do or say 

something against his or her will.408 The European Commission on Human Rights 

defined torture as any act covering inhumane and degrading treatment.409 Not all 

treatment, however, is inhumane and degrading. The notion of inhumane treatment 

covers at least such treatment as deliberately causing severe suffering, mental or 

physical, which, in the specific situation, is unjustifiable.410 Further, treatment or 

punishment of an individual could be degrading if it grossly humiliates him or her before 

others or drives such a person to act against his or her will or conscience.411 

From the above, it becomes clear that any intentional treatment imposed severely to 

cause severe suffering and humiliation to any person is degrading. For example, a 

correctional officer who smacks, jumps on the private parts of the offender and asks 

him/her to take off his/her clothes on the pretext that s/he is being searched for drugs. 

In this case, the real intention is not the search for drugs but to make the offender 

suffer and feel humiliated. 

The Association for the Prevention of Torture and the Centre for Justice and 

International Law clarifies that under no circumstances is torture permissible412 and 

thus, the international law is strongly denounced as universally repugnant. Thus, it is 

now a fundamental principle of customary international law to legislate against it.413 

Because torture cannot be justified, states that have not ratified any of the international 

treaties explicitly prohibiting torture are banned from using it against anyone 

anywhere. 

For this study, one should bear in mind that imprisonment itself is already torture, as 

the right of liberty is taken away from offenders. It is the worst punishment ever. Most 

international human rights laws require using it only as a last resort to deal with 

 
408 Rodley N S The Treatment of Prisoners Under International law 2 ed. (2000)7. 
409Association for the Prevention of Torture & the Center for Justice and International Law Torture in 
International Law: A Guide to Jurisprudence on Torture and Ill-treatment (2008) 56-57. 
410 Ibid at 60.  
411 Ibid at 61.  
412 Ibid at 2. 
413 Ibid.  
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offenders.414 One would argue that the purpose of such measures is to encourage 

states to legislate and enforce the principle that imprisonment could be imposed only 

if it is the absolute solution to respond to crime. Consequently, it would be a double 

sentence on the offenders if correctional officers torture them as well. 

Regarding rehabilitation, it has been stated that instead of changing the offenders’ 

attitude to become better people, torture could only make offenders worse,415 

otherwise, they would become monsters.416 This is evident because The Centre for 

Victims of Torture described the effects of torture as follows: 

• Long-term physical effects of torture including scars, headaches, 

musculoskeletal pain, foot pains, hearing loss, dental pain, visual problems, 

abdominal pains, cardiovascular/respiratory problems, sexual difficulties, and 

neurological damage. 

• Long-term psychological effects include difficulty concentrating, nightmares, 

insomnia, memory loss, fatigue, anxiety, depression and posttraumatic stress 

disorder.417 

The International Rehabilitation Council for Torture Victims418 states that the severe 

physical and psychological effects disrupt victims’ lives and often prevents them from 

continuing with their life plan. According to medical professionals419 who have treated 

men and women victims who have survived torture, torture most often irrevocably 

changes personality. Effects such as depression, anxiety, personality shifts, 

 
414 The Irish Penal Reform Trust in its paper No 5 on Penal Policy with Imprisonment as a Last Resort 
shows the prison represents a serious restriction on the rights of the offender, quite apart from the 
deprivation of liberty; it carries with it profound negative social impacts on the family and his community 
and often the consequences of even a short period of imprisonment, are permanent for both the 
offender and those close to him or her. Available at www.iprt.ie, accessed on 24 September 2017.  
415Muthaphuli P (note 73 above) 82.  
416 Ibid. 
417 See Center for Victims of Torture ‘Effects of Torture’ available at www.cvt.org, accessed on 24 
September. See also AC de C Williams & J Van der Merwe ‘The Psychological Impact of Torture’ 
available at https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4590125/#!po=29.6610, accessed on 24 
September 2017. See also Neergaard L ‘Torture can affect the brain, leaving long-term psychological 
scares’ available at www.pbs.org, accessed on 24 September 2017.  
418 See International Rehabilitation Council for Torture Victims ‘What We Do/ Torture Rehabilitation’ 
available at http://irct.org, accessed on 24 September 2017.  
419 Says Ackerman S ‘Torture Victims Will bear Psychological Scars long after CIA’ available at 
https://www.theguardian.com, accessed on 24 September 2017. See also Zullo R Food Service 
Privatizing in Michigan’s Prisons: Observations of Corrections Officers (unpublished LLD University of 
Michigan 2016) 12. 

http://www.iprt.ie/
http://www.cvt.org/
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4590125/#!po=29.6610
http://www.pbs.org/
http://irct.org/
https://www.theguardian.com/
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hallucinations, and suicidal thoughts could manifest and persist years after its trauma. 

Some of the effects of torture and inhumane and degrading treatment are found in the 

Romania case of Epistatu v Romania.420 

Epistatu v Romania’s case 

The facts in this case were that on 9 June 2011, the applicant complained in the court 

that the conditions of detention where he was incarcerated breached his right as 

guaranteed under Article 3 of the European Convention, which says: “No one shall be 

subjected to torture or to inhumane or degrading treatment or punishment”. The 

applicant complained that conditions of detention were inhumane and degrading 

because of overcrowding. The cell was 40 m2 but contained 27 detainees.421 

Consequently, he suffered from persistent headaches and dizziness.422 Furthermore, 

rats, lice, bedbugs, and scabies became common features in the said cell.423 The 

applicant confirmed that while incarcerated, he was diagnosed with scabies. 

Nevertheless, he was treated. Besides the diagnosis of scabies, he was also 

diagnosed with gastroenteritis because of poor food and infested drinking water 

provided in the prison. On release, the applicant admitted a copy of the medical report 

as evidence.424 

The government objected to all the applicant’s statements and adduced counter-

evidence that the conditions in the said cell where the applicant was incarcerated were 

adequate.425 Also, considering the admissibility of the case, the government objected 

and argued that the applicant had not exhausted all domestic remedies.426 The court 

noted that the applicant’s complaint was based on the material conditions of his 

detention, namely overcrowding, lack of heating, poor and inadequate nutrition, and 

poor hygienic conditions.427 

 
420Epistatu v Romania [2013] ECHR 29343/10 (Chamber Judgment, 24 September 2013). 
421 Para 18.  
422 Ibid.  
423 Ibid.  
424 Ibid para 19.  
425 Ibid para 20-31.  
426 Ibid para 37.  
427 Ibid para 39. 
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Furthermore, the court reiterated that under Article 3 of the Convention, states are 

permitted to detain an individual offender provided conditions of detention respect his 

human dignity and do not cause him distress or hardship of an intensity exceeding the 

unavoidable level of suffering inherent in detention, and that, his health and wellbeing 

are adequately secured.428 It was also noted that a lack of space in a prison cell could 

present a serious factor to consider when evaluating whether the conditions of 

detention fall within the classification of “degrading” from the point of view of Article 3 

of the Convention.429 

It is to be noted that the complaints of the applicant concerning the conditions of 

detention in the said prison were not new matters to the court, given that similar 

conditions were proven in other cases.430 For example, the same conditions described 

as amounting to physical and psychological torture were detailed in the case of 

Todireasa v. Romania.431 Given that the government failed to provide persuasive 

arguments that would allow the court to conclude otherwise,432 and that the applicant’s 

description concerning overcrowding was the same as the one found in the report of 

the Committee on the Prevention of Torture in respect of Romanian prison,433 the court 

concluded that the conditions of detention caused the applicant suffering that 

exceeded the reasonable level of suffering inherent in detention and that surpassed 

the threshold of degrading treatment proscribed by Article 3. Consequently, the court 

ruled that there was a violation of Article 3 of the Convention regarding the 

conditions.434 

The court held the Romanian government responsible. Following the finding, the 

government had to pay the applicant EUR 3 000, plus any taxes regarding non-

 
428 Epistatu v Romania (note 420 above) para 48. 
429 Ibid para 49. 
430 Ibid.  
431 Todireasa v Romania [2015] ECHR 18616/13 (Chamber Judgment, 21 April 2015). See para 8-9. 
432 Epistatu v Romania (note 420 above) para 51.  
433 Ibid para 53. See also United Nations Human Rights ‘Committee against torture considers the report 
of Romania’ Ohchr 24 April 2015 at para 3, para 4 and 7 regarding questions from experts, available at 
http://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=15892&LangID=E, 
accessed on 23 April.  
434Epistatu v Romania (note 420 above) para 54.  

http://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=15892&LangID=E
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pecuniary damages, which totalled R45 109.44 and EUR 620, plus any applicable tax, 

regarding costs and expenses,435 which amounted to R9 325.84. 

From the above, it becomes clear that an offender who is exposed to torture and 

degrading treatment would have difficulties to benefit from any rehabilitation 

programme. Consequently, if any rehabilitation programme must produce good results 

anywhere in South Africa and the DRC, any level of torture should be avoided, as 

offenders must be treated humanely to help them focus on positive change. What 

should be noted from the above judgement is that the court should also consider that 

the Romanian government violated the right to a standard of living adequate for health 

and wellbeing, as provided under the ICESCR. It is discussed below. 

3.5.5 Right to a standard of living adequate for health and wellbeing 

Article 11(1) of the ICESCR states that parties to the covenant agreed on the right to 

an adequate standard of living for offenders. Article 25 (1) of the UDHR relates to 

health and wellbeing and thus, includes the right to food, clothing, medical care and 

the right to accommodation. 

3.5.5.1 Right to food and drinking water 

Rule 22 of the Mandela Rules states: 

1. Every prisoner shall be provided by the prison administration at the usual hours with food 
of nutritional value adequate for health and strength, of wholesome which is well prepared 
and served. 

2. Drinking water shall be available to every prisoner whenever he or she needs it. 

In prison, food also determines a milestone in advancing the standard of living, as 

required by the UDHR and the Mandela Rules above. The right to food is linked to 

one’s right to life and dignity.436 The right to food requires that food always be available, 

accessible, and adequate for everyone without deviation. If a person does not enjoy 

this level of access, such a person is food insecure.437 Thus, the right to food security 

guarantees a situation where all offenders always can enjoy physical, social, and 

 
435 Ibid para 78 (4). 
436South African Human Right Commission ‘Fact Sheet: Right to food’ available at 
https://www.sahrc.org.za, accessed on 24 September 2017. 
437 Ibid.  

https://www.sahrc.org.za/
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economic access to sufficient, safe, and nutritious food that meets their dietary needs 

and food preferences for an active and healthy life.438 

The right to food forms the basic benefit of offenders during their incarceration while 

going through rehabilitation. According to an international aphorism, “An empty 

stomach has no ears”.439 Offenders cannot respond to any rehabilitation programmes 

if their stomach is empty. Accessibility to the right food is mandatory.440 

It has been stated that “incarcerated persons are at an increased risk of chronic 

diseases when prisons exacerbate illnesses by serving and selling unhealthy 

food”.441The most problematic correlations between prison food and health first arise 

in the problem of weight.442 Here, offenders lose weight due to unhealthy food or they 

can gain weight due to the same unhealthy food. Either way, their health would be 

negatively affected. Second, there is the problem of chronic diseases443 such as 

cancer, high blood pressure, strokes, diabetes, heart problems, kidney failure, arthritis, 

asthma, cirrhosis of the liver, and gastroenteritis, as was the case of Epistatu v 

Romanian.444 The third problem is presented by racial health disparities that effectively 

reduce the life expectancy445 of the offender. 

It must be borne in mind that offenders live under the states’ expense. Providing 

healthy food, therefore, proves cheaper than providing medication against all the 

diseases just mentioned. Consequently, for them to stay healthy, they must receive 

healthy food so that their bodies can function efficiently during rehabilitation activities. 

The question is to which degree do South African and the DRC offenders enjoy access 

to food and if so, what is the extent of the quality? 

 
438 Food and Agriculture Organization of the United Nations The State of Food Insecurity in the World: 
Addressing Food Insecurity in Protracted Crises (2010) 8. 
439 Agile International ‘Empty Stomach has no Ears; Invest in Women’ available at https://agile-
international.org, accessed on 24 September 2017.  
440 South African Human Right Commission (note 436 above).  
441 Sawyer W ‘Food for thought: Prison food is a public health problem’ Prison Policy 3 March 2017 at 
para 12, available at https://www.prisonpolicy.org, accessed on 24 September 2017.  
442 See Houle B ‘The Effect of Incarceration on Adult Male BMI Trajectories, United States, 1981-2006’ 
(2014) Journal of Racial and Ethnic Health Disparities 21, 2-3.  
443 See Maruschak L M, Berzofsky M & Unangst J ‘Medical Problems of State and Federal Prisoners 
and Jail Inmates, (2011-2012) BJS 1, 1.  
444 Epistatu v Romania (note 420 above) para 19.  
445 See United States Department of Health and Human Services Office of Minority Health ‘Profile: 
Black/African Americans’ available at https://monirityhealth.hhs.gov, accessed on 24 September 2017.  

https://agile-international.org/
https://agile-international.org/
https://www.prisonpolicy.org/
https://monirityhealth.hhs.gov/
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3.5.5.2 Right to clothing and bedding 

Rule 19 of the Nelson Mandela Rules states that: 

1.Every prisoner who is not allowed to wear his or her clothing shall be provided with an outfit 
of clothing suitable for the climate and adequate to keep him or her in good health. Such 
clothing shall in no manner be degrading or humiliating. 

Rule 21 provides that: 

Every prisoner shall, in accordance with local or national standards, be provided with a 
separate bed and with separate and sufficient bedding which shall be clean when issued, kept 

in good order and changed often enough to ensure its cleanliness. 

From the above, one would argue that clothing and bedding are all connected with the 

good health of the offenders just as the right to food in the UDHR above. Offenders 

must be clothed properly during their incarceration. Rule 21 above clearly shows that 

every offender should sleep on a bed. In this way, Rule 21 seeks to protect 

incarcerated offenders from sleeping on floors.446 The clothes they wear should not 

send a negative message to the community or make a negative impact on the 

offenders in turn. Details such as the colour of the clothes, therefore, also matter.447 It 

was clarified that offenders who are dressed in black are rated as being more likely to 

be guilty and aggressive.448 In other words, black tends to accentuate the perceived 

aggressiveness.449 Similarly, red is associated with anger, sadness, stupidity, and a 

 
446 Staff Writer ‘Inmates forced to sleep on the floor’ Latimes 15 August 2004 para 1 available at 
http://articles.latimes.com/2004/aug/15/local/me-jail15, accessed on 4 April 2018. See also 
Dannenberg J E ‘Floor-sleeping at Los Angeles county jail ruled unconstitutional’ Prison Legal News 
15 August 2008 para 1, available at https://www.prisolegalnews.org/new/2008/aug/15/floor-sleeping-
at-los-angeles-country-jail-ruled-unconstitutional/, accessed on 4 April 2018. Edwards Z ‘Prisoners 
sleep on floors in dirty cells’ Examiner 4 October 2010 para 1, available at 
http://www.examiner.com.au/story/460799/prisoners-sleep-on-floor-in-dirty-cells/, accessed on 4 April 
2018. 
447 See Robert S C, Owen R C & Havlicek J ‘Distinguishing between perceived and wearer effects in 
clothing color-associated attributions’ (2010) 8 Evolutionary Psychology 350, 361. See also Rowland M 
H & Burris P R ‘Human colour in mate choice and competition’ (2017) Phil. Trans. R. Soc. B at 1. See 
also Hill R A & Barton R A ‘Psychology: Red enhance human performance in contests’ (2005) 435 
Nature 293, 293. 
448 Vrij A ‘Wearing black clothes: The impact of offenders’ and suspects’ clothing on impression 
formation’ available at https://www.researchgate.net, accessed on 24 September 2017. See also Frank 
M G & Gilovich T ‘The dark side of self-and social perception: Black uniforms and aggression in 
professional sports’ (1998) 54 J Pers Soc Psychol 74-85. See also 
https://faculty.babson.edu/krollag/org_site/soc_psych/frank_black.html, accessed on 24 September 
2017.  
449 Ibid. 

http://articles.latimes.com/2004/aug/15/local/me-jail15
https://www.prisolegalnews.org/new/2008/aug/15/floor-sleeping-at-los-angeles-country-jail-ruled-unconstitutional/
https://www.prisolegalnews.org/new/2008/aug/15/floor-sleeping-at-los-angeles-country-jail-ruled-unconstitutional/
http://www.examiner.com.au/story/460799/prisoners-sleep-on-floor-in-dirty-cells/
https://www.researchgate.net/
https://faculty.babson.edu/krollag/org_site/soc_psych/frank_black.html
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feeling of shame but less hopefulness.450 It suggests more negative emotions and poor 

quality work.451 The colour of the clothes could affect the offenders’ mental states and 

memory. The colour of offenders’ clothing, therefore, must be considered to ensure a 

level of concentration and performance in all rehabilitation processes. 

3.5.5.3 Right to medical care 

Many people ask if offenders should or should not have the right to receive 

healthcare.452 The Mandela Rule 25 (1) states that: 

 Every prison shall have in place a heal-care service tasked with evaluation, promoting, 
protecting and improving the physical and mental health of prisoners, paying particular 
attention to prisoners with special health -care needs or with health issues that hamper 
rehabilitation. 

It is necessary to provide improved healthcare services to offenders because prison 

systems are generally sick places.453 Consequently, places such as these would offer 

a unique opportunity to control the spread and the prevention of diseases in the 

community before offenders are released into the community.454 One would argue that 

this is because many offenders are undereducated and most surely do not have the 

habit to go to the clinic for check-ups or to test their human immunodeficiency virus 

(HIV) or TB status before incarceration. Further, some offenders might have raped 

 
450 This research was done by Richards A S and Fink E L with students and instructors. The research 
was conducted whereby students read a peer’s graded essay that varied according to the colour of the 
ink used by the instructor. Generally, the red colour, compared to others, elicited more negative 
perceptions. Students reading feedback in red experienced greater negative emotions, gave the essay 
a lower grade, and judged the student-author to be less capable. Positive perceptions of student ability 
reduced perceptions of instructor competence, whereas positive perceptions of instructor competence 
increased perceptions of student ability. See Richards A S & Fink E L with student and instructors. 
‘Attributional chromatics: How does the color of written communication  
affect interpersonal perceptions?’ (2017) 11 International Journal of Communication 1683, 1694. 
451 Ibid at 1697. 
452 See Debate ‘Should prisoners have rights to healthcare?’ Available at 
http://www.debate.org/opinions/should-prisoners-have-rights-to-health-
carehttp://www.debate.org/opinions/should-prisoners-have-rights-to-health-care, accessed on 24 
September 2017. 
453 Viggiani N ‘Unhealthy prisons: exploring structural determinants of prison health’ (2007) 29 Sociology 
of Health & Illness 115, 115. 
454 National Commission on Correctional Healthcare The health status of soon-to-be-released inmates: 
A report to congress (2002) iii-xii. See also McDonald D C ‘Medical Care in Prison’ (1999) 26 The 
University of Chicago Press 427, 429. 

http://www.debate.org/opinions/should-prisoners-have-rights-to-health-carehttp:/www.debate.org/opinions/should-prisoners-have-rights-to-health-care
http://www.debate.org/opinions/should-prisoners-have-rights-to-health-carehttp:/www.debate.org/opinions/should-prisoners-have-rights-to-health-care
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one or more persons, and if the perpetrator tests HIV-positive, one could assume that 

their victims might also be infected.455 

In the context of this study, offenders’ right to healthcare should be promoted, as 

offenders need access to such rights. If they need medical help, they should invoke 

the right to get it because the right to rehabilitation and reintegration into the 

community will require taking care of offenders’ health as they must go back to society. 

To deny offenders the right to healthcare could consign them to the double jeopardy 

of death. Offenders also have healthcare needs, which they should enjoy under 

imprisonment.456 This need is evident in the two Epistatu v Romania facts.457 

In sum, whether a reference is made to the right to food, clothing, bedding, and medical 

care, all the above must be provided simultaneously. Further, it is useful to ensure the 

above living conditions are fulfilled since they could contribute to improving the 

performance and abilities of the offenders during the rehabilitation process. 

3.5.5.4 Right to adequate accommodation 

Rule 9 of the SMR provides that: “Where dormitories are used, they shall be occupied 

by prisoners carefully selected as being suitable to associate with one another in those 

conditions”. From this rule alone, one could quickly infer that the drafters of the 

instrument already considered the need to guard against the danger of indiscriminate 

mixing of offenders when they are assigned sleeping accommodation. In sum then, it 

could be said that the separation of offenders into separate groups is critical for a 

successful rehabilitation process both in South Africa and the DRC. In this regard, 

prison authorities in all participating countries have a duty under international law. 

Rule 10 of the SMR emphasises that: 

All accommodation provided for the use of prisoners and in particular all sleeping 
accommodation shall meet all requirements of health, due regard being paid to climatic 
conditions and particularly to cubic content of air, minimum floor space, lighting, heating and 
ventilation. 

 
455 See also the example of 87 pupils who were raped at the AB Xuma Primary School in Soweto. Fengu 
M “Soweto school guard accused of sexual assault ‘seemed like an angel” News24 24 October 2017, 
available at https://m.news24.com/SouthAfrica/News/he-seemed-like-an-angel-20171014, accessed 
on 4 April 2018.  
456 Marshall T, Simpson S & Stevens A ‘Healthcare in prison’ (2000) 4.  
457 Epistatu v Romania (note 420 above) para 18 & 19. 

https://m.news24.com/SouthAfrica/News/he-seemed-like-an-angel-20171014
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From the above, the SMR’s requirements, all relate to the good health of the offenders 

just as in the case of clothing and bedding. Some of the necessary specifications that 

could help offenders during their rehabilitation process include “large windows to 

enable entrance of fresh air”458 and “sufficient artificial light”459 to help offenders read 

or work without difficulty.460 If one provides food and drinking water, facilities such as 

sanitation, bathing, and shower installation461should be a sine qua non to meet the 

natural needs of the offenders. 

3.6 REHABILITATION AS A RIGHT REQUIRING PROFESSIONAL SERVICES 

Prison is not a place where offenders would have to supervise themselves. It is a 

service of great social importance,462 which requires a proper and well-organised 

administration system. Employees, therefore, are full-time with a track record of good 

conduct.463 The prison employees include specialists, psychiatrists, psychologists, 

social workers, and teachers.464 

3.6.1 Psychiatrists 

Imprisonment carries a negative effect on offenders to such a point that some fail to 

make it and could even react differently or become sick or attempt suicide. Some 

reasons for this reaction could be the effect of overcrowding, conditions of 

incarceration, malnutrition, bad relationships between offenders themselves or 

between offenders and their employee minders. With these reasons, problems such 

as depression often become unavoidable. Some offenders might engage in disruptive 

and or self-destructive behaviour such as flooding cells, destroying property, smearing 

bodily fluids on things, cutting themselves, or swallowing objects.465 Psychiatrists, 

therefore, are often called to assess offenders who present the above symptoms and 

to make recommendations regarding possible interventions, further treatment, or 

 
458 Rules 11 (a) of the SMR.  
459 Ibid Rule 11 (b). 
460 Ibid Rule 11 (a) (b). 
461 Ibid Rule 12 & 13.  
462 Rule 74 (2) of the Mandela Rules.  
463 Rule 74 (3).  
464 Rule 49 (1) of the 1955 Standards Minimum Rules for the Treatment of Prisoners. See also Rule 78 
(1) of the Mandela Rules.  
465 Temporini H at al ‘Correctional Psychiatry’ (2006) Yale University School of Medecine 26, 29. 
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transfer to more appropriate facilities.466 Prison psychiatrists treat offenders with mild 

to serious mental and emotional conditions, ranging from schizophrenia, bipolar 

disorder, and clinical depression due to the effects of stress, overcrowding, 

homelessness, and long-term substance abuse.467 

3.6.2 Psychologists 

Prison is not only an environment of punishment. It is also a place of reformation and 

social rehabilitation, as seen in Article 10 (3) of the ICCPR above. It is in consequence 

not always easy to understand why it is so easy for some people to break the law and 

commit a crime. Nevertheless, some factors do lead people to make misguided 

choices when they deviate. The assistance of prison psychologists, therefore, 

becomes necessary in an effort to help offenders “through therapeutic services” to 

deal with mental health conditions, which could have induced offender past 

behaviours.468 The importance of therapeutic services is emphasised in three main 

areas, including the rehabilitation of offenders in custody, reducing the potentially 

damaging effects of imprisonment on psychological or societal adjustment, and in 

meeting the needs of offenders with mental health problems.469 Most importantly, 

prison psychologists are also needed to prepare offenders for reintegration into 

society.470 Prison psychologists and psychiatrists often work closely to diagnose and 

treat various mental disorders of offenders. 

3.6.3 Social workers 

As already seen above, every offender has an inherent dignity to be respected and 

protected since an offender’s mental condition is a constitutional right that should be 

respected. Consequently, offenders in prison require treatment. Unlike free persons, 

 
466 Ibid. 
467 Searl D ‘What is a prison psychiatrist?’ available at http://work.chron.com/prison-psychiatrist-
22291.html, accessed on 4 April 2018.  
468Psychology School Guide ‘What is a prison psychologist?’ available at 
https://www.psychologyschoolguide.net/career-guides/becoming-a-prison-psychologist/, accessed on 
4 April 2018.  
469 See also McMahon A ‘The role of therapy in prison’ available at http://iahip.org/inside-out/issue-28-
spring-1997/the-role-of-therapy-in-prison, accessed on 4 April 2018.  
470 Benge V A ‘Roles of correctional psychologists’ available at http://work.chron.com/roles-correctional-
sychologists-9707.html, accessed on 4 April 2018. See also Knowels J A ‘The role of the prison 
psychologist’ (2015) University of Oklahoma 172, 173. 

http://work.chron.com/prison-psychiatrist-22291.html
http://work.chron.com/prison-psychiatrist-22291.html
https://www.psychologyschoolguide.net/career-guides/becoming-a-prison-psychologist/
http://work.chron.com/roles-correctional-sychologists-9707.html
http://work.chron.com/roles-correctional-sychologists-9707.html
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offenders, however, are not free to seek treatment elsewhere and must rely on the in-

house assistance of prison employees, including social workers to provide a 

constitutionally adequate level of intervention.471 Social workers often assess new 

arrivals to the prison, develop treatment protocols, and support strategies to assist 

offenders.472 Further, a social worker should assess if the services offered to offenders 

during imprisonment would be effective enough to empower them in such a way to 

ease their re-entry into the community.473 

It is to be noted that the primary aim of therapy provided by social workers is to develop 

a democratic institution that allows offenders to participate in the decision-making 

process.474 This caution becomes necessary because rehabilitation would be possible 

only if the offenders make positive decisions to take control of the conditions within 

which they must live because, in the end, all programmes are aimed at changing their 

behaviour. 

3.6.4 Teachers 

One of the interventions that are most likely to prevent a return to prison is 

education.475 It is common knowledge that some offenders had a learning disability 

before incarceration. Some may not have completed high school at all. It is also 

accepted that illiterate people could become literate in a short amount of time.476 The 

same could be done with offenders before they are released from prison. In general, 

prison security always imposes significant constraints. No one can enter a prison and 

come out as he or she wishes. With the challenge of recidivism nationwide, there is a 

need to even train literate offenders to become teachers as well. 

This reversal of roles could take place seeing that rule 74 (3) of the Mandela Rules 

does not specify whether teachers should come from inside or outside the prison 

 
471Matejkowski J, Johnson T & Severson M E ‘Prison social work’ available at 
http://socialwork.oxfordre.com/view/10.1093/acrefore/9780199975839.001.0001/acrefore-
9780199975839-e-1002, accessed on 4 April 2018.  
472 Ibid.  
473 Ibid.  
474 Muthapuli P (note 73 above) 67. 
475Yates M D & Frolander-Ulf M ‘Teaching in prison’ available at 
https://monthlyreview.org/2001/0701/teaching-in-prison/, accessed on 4 April 2018. 
476 Wald K cited by Yates M D & Frolander-Ulf M (note 475 above). 

http://socialwork.oxfordre.com/view/10.1093/acrefore/9780199975839.001.0001/acrefore-9780199975839-e-1002
http://socialwork.oxfordre.com/view/10.1093/acrefore/9780199975839.001.0001/acrefore-9780199975839-e-1002
https://monthlyreview.org/2001/0701/teaching-in-prison/
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system. It could be the case that teachers from outside might be welcome to train the 

teachers already in the system.477 

For the sake of rehabilitation, the studies linking education to recidivism show that the 

higher the level of schooling attained, the lower the rate of recidivism.478 Further, the 

more classes the students take, the more they can envision themselves as productive 

members of society.479 The responsibilities of teachers in prison systems vary based 

on the type of education the student offenders receive in that prison and the age of 

the students.480 Rehabilitated prison teachers could, in some cases, act as facilitators 

to ensure that students complete their assigned tasks. 

3.7   CONCLUSION 

As seen in this chapter, the promotion and protection of offenders’ rights to 

rehabilitation can no longer be debated, especially as far as international and regional 

human rights instruments are concerned. An offender whose right to rehabilitation was 

seriously impaired while incarcerated, would find it difficult to fit into the society as a 

normal citizen after his or her release. This situation explains why states should 

comply at least with the minimum requirements of the various international 

instruments. As shown already, rehabilitation has become an international 

requirement. Prisons, therefore, should be run to allow offenders to reintegrate 

properly into society. 

Authorities in prison systems, as required in international and regional human rights 

instruments above, therefore, should bear in mind that all the rules and principles in 

these instruments are fully respected and fulfilled. This statement is also borne out by 

Rule 5 of the Basic Principles for the Treatment of Prisoners states that: 

Except for those limitations that are demonstrably necessitated by the fact of incarceration, 
all prisoners shall retain the human rights and fundamental freedoms set out in the UDHR, 
and, where the state concerned is a party, the ICESCR and the ICCPR and the Optional 
Protocol thereto, as well as such other rights as are set out in other UN covenants. 

 
477 Yates M D & Frolander-Ulf M (note 475 above). 
478 Ibid. See also Zoukis C ‘Prison teachers: A different type of education’ available at 
https://m.huffpost.com/us/entry8473178, accessed on 4 April 2018.  
479Yates M D & Frolander-Ulf M (note 475 above). 
480 Schreiner E ‘Being a prison teacher’ available at https://woman.thenest.com/being-prison-teacher-
11026.html, accessed on 4 April 2018. 

https://m.huffpost.com/us/entry8473178
https://woman.thenest.com/being-prison-teacher-11026.html
https://woman.thenest.com/being-prison-teacher-11026.html
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The UDHR, ICESCR, ICCR, CRC, SMR, the Basic Principles for the Treatment of 

Prisoners, the African Charter provided elements of rehabilitation programmes that 

states should take as minimum requirements. When it, however, comes to the SMR, 

it was stated that: 

These Rules do not treat rehabilitation as a right. While treatment and post-release services 
should facilitate social rehabilitation, the language of “should” falls short of a command for 
social rehabilitative services and gives those provisions an aspirational tone. The Rules 
overall give little attention to human dignity, and rehabilitation does not take on the full force 
of being a right for prisoners. 481 

These allegations about the Rules are quite reasonable because if one looks at the 

United Nations Human Rights Common Understanding as discussed in Chapter 

Two,482 the language of human rights becomes a concern. This concern is 

understandable due to the age of the Rules and that of the United Nations Human 

Rights Common Understanding. The editors’ notes on the Rules483 state that “Whilst 

not binding in international law, the Standard Minimum Rules for the Treatment of 

Prisoners are considered of use in guidance as to [the] requirement of Article 10 of the 

ICCPR”. 

The states have no excuse not to comply with the implementation of rehabilitation as 

a right. Prison systems should be reformatory and socially rehabilitative.484 

International obligations of the states, therefore, are binding once they are ratified. It 

is believed that “the government’s claim to respect human rights should be assessed 

not only by the political freedoms it allows but also by how it treats its prisoners”.485 

The extent to which South Africa and the DRC facilitate the rehabilitation of offenders 

to change into good citizens is discussed in the following chapter. 

 

 
481 Ploch A (note 66 above) 922. 
482 See heading 2.6 
483 See Standard Minimum Rules for the Treatment of Prisoners ‘Editors’ Notes’ in Gane C & Mackarel 
(ed) Human Rights and The Administration of Justice (1997) 385- 386. 
484 Article 10 (3) of the ICCPR. 
485 Human Rights Watch Prison Project ‘Ending the abusive treatment of prisoners’ available at 
https://www.hrw.org/legacy/advocacy/prisons/index.htm, accessed on 9 April 2018. 

 

https://www.hrw.org/legacy/advocacy/prisons/index.htm
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CHAPTER FOUR 

OFFENDERS’ RIGHT TO REHABILITATION IN SOUTH AFRICA 

4.1 INTRODUCTION 

This chapter’s purpose is to delineate the right of offenders to rehabilitation in South 

Africa. The right encompasses such elements as self-determination, religion, 

education, work vocational training, cultural activities, exercise, contact with the 

outside world, and participation in the pre-release programmes. A better model to 

promote rehabilitation of incarcerated individuals486 should also consider dignity, 

equality, freedom from unfair discrimination, and freedom from torture, cruel, 

inhumane or degrading treatment. It also shows that offenders are rights-holders of a 

minimum standard of living adequate for their health and wellbeing.  

As required by international human rights instruments, the chapter also highlights the 

type of employees and communities working to fulfil the right to rehabilitation. Rights, 

which unlike in the past,487 is now “put at the centre of all activities”488 undertaken 

within the Department of Correctional Services (DCS). Moreover, the above legal 

elements of rehabilitation are now protected under the new Constitution of the 

Republic of South African, 1996 (1996 Constitution), which imposes three obligations 

on the state.489 Thus, the state is dutybound to respect, protect and fulfil them. In doing 

 

486 Ploch A (note 66 above) 889. 
487 See In the 1900s rehabilitation of offenders was just a theory than actual. Although there was the 
introduction of Act 13 of 1911, that Act did not contribute much to the purpose of incarceration. Probation 
and remission of a sentence, however, were given for good behavior. But racial segregation played a 
role within prison systems. Consequently, recidivism became a major problem, which required 
investigation. In 1941 the Landsdowne Commission on Penal and Prison Reform recommended some 
improvements which came to be known as the 1947 Landsdowne Commission on Penal and Prison 
Reform. After the investigation, the Commission found that Act 13 of 1911 was inhuman and inequitable. 
As a result, the Commission recommended, among others, the emphasis of rehabilitation and the 
extension of literacy concerning black offenders. These recommendations and the implementation of 
the 1955 Standard Minimum Rules for the Treatment of Prisoners opened another era. It is against this 
background that Act 8 of 1959 was implemented. However, racial segregation and corporal punishment 
were still in practice. Van Zyl Smit D South African Prison Law and Practice (1992) 31. See Singh S 
The historical development of prisons in South Africa: A penological perspective (2005) 15, 21-24.  
488 See Mr LM Mti, Commissioner of Correctional Services Preamble to the White Paper on Corrections 
in the 2005 White Paper on Correctional Services at 7.  
489 Section 7 (2) of the 1996 Constitution.  
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so, this chapter examines these elements contained in the 1996 Constitution, the 

Correctional Services Act 111 of 1998, and the 2005 White Pater on Corrections to 

guide the DCS. Consequently, the failure of the state to respect, protect, and fulfil 

these rights amounts to a violation of the Constitution. In other words, failure to 

respect, protect, and fulfil the right to rehabilitation amounts to a violation of 

international human right instruments as well. 

4.2 LEGAL ELEMENTS OF THE RIGHT TO REHABILITATION IN THE 

CURRENT SOUTH AFRICAN INSTRUMENTS 

As indicated in the introduction already, the legal elements of rehabilitation are 

comprised in the new Constitution of the Republic of South African,1996, the 

Correctional Act 111 of 1998, and the 2005 White Paper on Correctional Services, as 

below. 

4.2.1 Right to self-determination 

Section 235 of the Constitution of the Republic of South African recognises self-

determination as a right that belongs to all South Africans.490 As stated earlier,491 self-

determination provides the constitutional validation that people shall determine 

political status and freely pursue their economic, social, and cultural rights. As in the 

African Charter,492 Nelson Mandela highlighted that self-determination is the 

inalienable birthright of all human beings.493 People, therefore, must claim this right if 

it is infringed. 

The 1955 SMR also acknowledges that the deprivation of liberty takes away the right 

to self-determination.494 This inference arises because of the punitive effect of 

imprisonment. From paragraph 3.3.8495 of the 2005 South African White Paper on 

 
490 Art 235 of the 1996 Constitution of the Republic of South Africa. See art 1 of the ICCPR and ICESCR. 
491 See heading 4.4.1 with reference to self-determination.  
492 See Article 20. 
493 Nelson Mandela The struggle is My Life (1990) 184-185. 
494 See Rule 57. 
495 It states that: “Moral regeneration and promotion of the ethics enshrined in the Constitution, require 
special attention to be paid to the creation of an environment that allows for self-discipline, social 
independence, ongoing family support and community support as well as reintegration of offenders into 
a substantially transformed community. It is the vision of our correctional system, that by the time 
offenders are released into society, they will have developed an attitude of desiring to serve their 
families and society with competence, excellence and responsibility. However, without general moral 
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Correctional Services, it, however, could be argued that for the sake of the 

constitutional principles contained in the Constitution of the Republic of South African, 

“self-determination” or “self-development” is one of the rights for which the DCS is 

willing to provide an environment in which it is possible for the rehabilitation of 

offenders to take place. 

Despite the prison environment, certain offenders occasionally commit themselves to 

set a goal to overcome the challenges of imprisonment and live a law-abiding life after 

imprisonment. This determination could be seen in the case of Baloyi v the Minister of 

Correctional Services and others.496 

Baloyi v the Minister of Correctional Services and others 

The facts, in this case, were the following: on 9 June 2000, Mr Baloyi was sentenced 

to life plus 23 years’ imprisonment for murder, robbery with aggravating 

circumstances, malicious damage to property, and the unlawful possession of a 

firearm and ammunition. Subsequently, he was convicted on 16 August 2000 on a 

charge of housebreaking and sentenced to serve eight years imprisonment.497 

Regarding Baloyi’s case, it could be argued that he was a dangerous offender who, 

therefore, deserved to be severely punished. During his incarceration, he, however, 

accomplished achievements of a “highly meritorious” nature and applied to be granted 

a special remission of sentence. He relied on Article 70 of the Correctional Act 8 of 

1959 which stated that:  

 (l) Notwithstanding the provisions of this Chapter and the provisions of the regulations 

governing the grant of remission of sentence, the Commissioner may, when in his opinion any 

prisoner bas rendered highly meritorious service, submit the case with a recommendation for 

special remission of sentence to the Minister. 

Regarding a special remission of sentence, the Correctional Act 111 of 1998 also 

specifies that: 

 
regeneration and social crime prevention within broader society, the trigger factors for recidivism are 
likely to come into play.” 
496 Baloyi v the Minister of Correctional Services and others Case No: 46475/2012.  
497 Ibid para 1. 
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 “Special remission of sentence for highly meritorious service: (1) A Correctional Supervision 

and Parole Board may, on the recommendation of the National Commissioner, grant to a 

sentenced offender, except to a person serving a life sentence…”498 

Some of the reasons to motivate his application for a special remission were first, 

before the commission of the offences for which he stood charged, was that he was 

younger than 25 years old, without education, and unemployed. He had associated 

with the “wrong people”. Second, he had “learnt a lesson” while incarcerated and 

believed that he should be given “a second chance”.499 Baloyi argued that 

rehabilitation of offenders was one of the purposes of the DCS.500 In other words, he 

could see himself as a success of the department. Third, in this regard, according to 

him, numerous prison officials attested that they saw a huge prospect of success for 

his rehabilitation.501 Further: 

With regard to his studies, Baloyi motivated for his early release as follows: Firstly, he cannot 
utilize his degree without completing articles or serving pupillage before he can practice as 
either an attorney or advocate and he has obtained an indication from a firm of attorneys that 
they would consider him for the post of candidate attorney upon release from prison. 
Secondly, he cannot complete his current degree without opportunities to conduct research. 
Thirdly, he owes the National Student Financial Aid Scheme a considerable sum of money 
which was loaned for his studies and this can be repaid once he commences employment.502 

During incarceration he: 

• completed the Senior Certificate (2002); 

• was awarded a certificate in recognition of excellent performance in Grade 12 

by the prison authorities at the Kutuma Sintumule Maximum-Security Prison 

(2003); 

• completed a six-months course in basic computer skills with the Stanford 

Business College (2003); 

• completed several social programmes such as the life-skills capacity certificate, 

substance abuse management, HIV and AIDS awareness course, conflict 

resolution, personal power control, anger management, teamwork, and 

problem-solving skills; 

 
498 See Section 80 of the Act 111 of 1998. See also Curlewis L G ‘Understanding parole-an in-depth 
discussion’ De Rebus 1 July 2016 available at http://www.derebus.org.za/understanding-parole-depth-
discussion/, accessed on 22 May 2018. 
499 Baloyi (note 496 above) paras 9-10 (a) (b) (c). 
500 Ibid para 6.  
501 Ibid, para 9. 
502 Ibid, para 8. 

http://www.derebus.org.za/understanding-parole-depth-discussion/
http://www.derebus.org.za/understanding-parole-depth-discussion/
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• completed the Bachelor of Laws degree (LLB) with the University of South 

Africa (2005 to 2009); and 

• in 2012, had registered for a Master of Law (LLM) with the University of South 

Africa.503 In some instances, he had voluntarily assisted other inmates with 

“their appeals and studies”. 

From the above, it became clear that Baloyi had educated himself and had become 

equipped to lead a crime-free life in society. His qualifications reflect a dogged 

determination to live an honest life and become a responsible citizen. His commitment 

to being a better person and his potential contribution to the wellbeing of the 

community was beyond doubt. It, however, is harsh, but it is the law (dura lex sed lex). 

Self-determined offenders could also face challenges relating to the harshness of the 

law. In casu, although Baloyi, made unbelievable efforts, the court could not consider 

his achievements as “highly meritorious” because it was clear to the court that the 

“services” to which the legislator was referring were those intended for the benefit of 

the institution or to other people.504 In other words, services that Baloyi intended for 

his private benefit could not justify special remission of his sentence. Remission of a 

sentence could be justified if the services that Baloyi rendered worked in the public 

interest. 

As opposed to the case of Baloyi above, other challenges that could confront self-

made offenders are related to the delay from authorities, lack of finance, and non-

availability of suitable rehabilitation programmes. This was seen in the case of an 

offender who was convicted for fraud and sentenced to six years imprisonment in the 

 
503 Ibid para 7. 
504 Ibid para 15-17. This fact was raised in comparison with cases such as Mohammed v Minister of 
Correctional Services & others [2002] JOL 9698 (SE). Mohammed’s achievements were considered for 
several times “highly meritorious” and was directed for special remission. He had saved the life of a 
fellow offender who was choking on a chicken bone; Also, he assisted a prison officer who received a 
gunshot wound during a hostage situation; He informed the authorities that gates had been left 
unlocked. The court ordered that consideration be given to his warning of a planned escape. See Baloyi 
(note 496 above) para 16. In Henry v Minister of Correctional Services & others [2006] JOL 18079 (W), 
the offender was granted special remission for working with other inmates starting a hand skills project 
which contributed towards the rehabilitation of other inmates. See Baloyi para 16. Other offenders were 
granted special remission for informing the prison authorities that a master key had been made available 
to prisoners and advised correctional officers as to who had done this. See Baloyi para 15-16. 
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Polokwane correctional services centre in 2009.505 Unlike Baloyi, before incarceration, 

this offender was already educated. He had a Grade 12 certificate and a diploma in 

office computing and worked as a bank consultant.506 He was determined to take 

advantage of the four years of his sentence to study for a Bachelor of Education. 

Unfortunately, one of the reasons the offender could not pursue the education degree 

was that the DCS could not finance the study in question.507 Section 16 (2) of Act 111 

states that: 

In all instances, when the department does not provide such services, the National 
Commissioner must inform inmates of services available from other sources and put inmates 
who request such services in touch with appropriate agencies. 

The offender was advised to apply for the National Student Financial Aid Scheme 

(NSFAS) bursary, which he did. Unfortunately, it took two years for NSFAS to notify 

the offender that he had opted for a programme that was not yet available.508 

Unfortunately again, as the trail of bad luck would have it, when the notification arrived, 

the offender was already serving his last month of his sentence. Consequently, 

according to this report, he was forced to go back home “empty-handed”509 after 

spending quite some time in prison. 

Given the above, it could be argued that the cause of the problem lays in the offender’s 

lack of knowledge on how to proceed with applying for funding from NSFAS. Before 

applying, the offender should have decided on the intended course and identify the 

correct institution which would offer it.510 

 
505 See Ngobeni S C Intervention Strategies for Improving Vocational Rehabilitation Programme for 
Young Adult Offenders: A Case Study (unpublished LLM thesis, University of Limpopo, 2015) 38. With 
reference to training of educators.  
506 Ibid at 38. 
507Ibid See also Manyane M ‘NSFAS fails students over payment delays’ IOL 6 May 2018, available at 
https://www.iol.co.za/sundayindependent/news/nsfas-fails-students-over-payment-payment-delays-
14806559, accessed on 23 May 2018. See also Linden A ‘NSFAS delays halt student registrations’ 
Dispatch Live 25 January 2017, available at http;//www.dispatchlive.co.za/featured/2017/01/25/nsfas-
delays-hlt-student-registration/, accessed on 23 May 2018. See also Abdulla M J ‘NSFAS head Sizwe 
Nxasana accounts for this year’s funding delays’ The Daily Vox 2 March 2017, available at 
https://www.thedaillyvox.co.za/nsfas-head-sizwe-nxasana-accounts-for-funding-delays-mohammed-
jameel-abdulla/, accessed on 23 may 2018.  
508 Ngobeni S C (note 505 above) 38. 
509 Ibid. 
510National Student Financial Aid Scheme ‘How to apply’ available at 
http://www.nsfas.org.za/content/howtoapply.html#account2, accessed on 23 May 2018.  

https://www.iol.co.za/sundayindependent/news/nsfas-fails-students-over-payment-payment-delays-14806559
https://www.iol.co.za/sundayindependent/news/nsfas-fails-students-over-payment-payment-delays-14806559
https://www.thedaillyvox.co.za/nsfas-head-sizwe-nxasana-accounts-for-funding-delays-mohammed-jameel-abdulla/
https://www.thedaillyvox.co.za/nsfas-head-sizwe-nxasana-accounts-for-funding-delays-mohammed-jameel-abdulla/
http://www.nsfas.org.za/content/howtoapply.html#account2
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4.2.2 Right to freedom of religion 

Section 15 of the Constitution of the Republic of South African and Section 14 (1) (2) 

(3) (4) of the Correctional Services Act 111 of 1998 both recognise the right to freedom 

of religion. The Constitution of the Republic of South Africa extends the right to 

freedom of religion to every person, including offenders. The DCS observes the right 

to freedom of religion regarding all offenders without exception of any kind, as religion 

influences the rehabilitation of offenders.511 Consequently, the DCS permits offenders 

to attend religious services freely and voluntarily. Although participation in religious 

activity remains an offender’s individual choice, it is the responsibility of the 

department to ensure that every offender enjoys access to religious materials as per 

his or her religious beliefs.  

Given that prison systems contain diverse religious affiliations such as Islam,512 

Catholicism,513 Christianity,514 and others,515 the DCS provides space to all 

expressions of faith. Although everyone has the right to teach his/her religion as 

provided in Article 18 of the UDHR, in South Africa, no offender is forced to attend 

religious services or meetings or to take part in any religious practice.516 To be sure, 

each offender’s religious affiliation is respected, the DCS must assess each offender 

after admission into the prison system.517 

Fulfilling the offenders’ right to rehabilitation remains the objective of the DCS. It needs 

emphasising that the DCS cannot accomplish its objective until it also considers the 

punitive nature of imprisonment and the challenges that offenders face daily while they 

focus on their healing and reform. It could be argued that while offenders do take care 

 
511 Muthaphuli P (note 73 above) 131. 
512 Moosa E ‘Islam fastest-growing religion in South African prisons’ Jamiat 22 May 2013, available at 
https://jamiat.org.za/islam-fastest-growing-religion-in-south-african-prisons/, accessed on 23 May 
2018. 
513 Psiakis Z ‘South African prison life: The importance of religion to inmates and ex-offenders’ 
Vanderbilt 19 October 2017, available at 
https://www.my.vanderbilt.edu/universityfundingprograms/2017/10/south-african-prison-life-the-
importance-of-religion-to-inmates-and-ex-offenders/, accessed on 23 May 2018. 
514 Masango M J S & Mkhathini M M ‘Diversity in the Ministry of Chaplains in the South African 
Department of Correctional Services’ (2016) HTS Teologiese Studies/ Theological Studies at 2. 
515 Schoeman W J ‘South African religious demography: The 2013 general household survey’ (2017) 
HTS Teologiese Studies/Theological Studies at 2. 
516 Section 14 (4) of Act 111 of 1998. 
517 Section 38 (1) (e) of Act 111 of 1998 & Section 9.6.3 of South African 2005 White Paper on 
Correctional Services. 

https://jamiat.org.za/islam-fastest-growing-religion-in-south-african-prisons/
https://www.my.vanderbilt.edu/universityfundingprograms/2017/10/south-african-prison-life-the-importance-of-religion-to-inmates-and-ex-offenders/
https://www.my.vanderbilt.edu/universityfundingprograms/2017/10/south-african-prison-life-the-importance-of-religion-to-inmates-and-ex-offenders/
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of their spiritual needs, this still does not suffice. Consequently, the element of spiritual, 

intellectual, and religious care518 cannot be overstressed. In this vein, the presence of 

these latter features in the DCS is critical in the rehabilitation process.519  

Although authors such as Rabbi520 believed that chaplains should not be state 

employees, the DCS employs full-time chaplains and part-time spiritual workers from 

various religious backgrounds. Their presence within the correctional centres helps 

offenders “go through a serious process of rehabilitation so that when they are 

reintegrated back into society, they can become faithful and law-abiding citizens”.521 

This process requires chaplains to be in daily contact with the offenders. In this way, 

chaplains could help offenders find a meaningful exit out of their prisoner status.522 

There, however, are challenges that offenders encounter when it comes to the 

presence of chaplains in the DCS. The challenge of chaplains in the DCS is discussed 

below. 

Challenges due to the interaction with the chaplain523 

As stated earlier, chaplains are employed full-time in the DCS. The work of chaplains 

was recognised as having a positive impact on the offenders’ prospects of 

rehabilitation.524 In the context of the South African correctional services, religious 

participation is accorded a high-level right because it gives offenders self-confidence 

to change their behaviour considerably from that of murderers to preachers who take 

full responsibility for their past wrong wrongs.525  

 
518Akih A K & Dreyer Y ‘Penal Reform in Africa: The case of prison chaplaincy’ (2017) HTS Teologiese 
Studies/ Theological Studies 1, 3. 
519 Ibid. See also Mkhathini M M A Critical Analysis of The Chaplaincy in The South African Department 
of Correctional Services After 1994 (unpublished LLD thesis, University of Pretoria, 2016) 88-93. 
520Rabbi L in Shaw R D Chaplains to the Imprisoned: Sharing Life with the Incarcerated (1995) 66. 
521 Mkhathini M M (note 519 above )12. 
522 Akih A K & Dreyer Y (note 518 above) 5. 
523 Mkhathini M M (note 519 above) 131-133. 
524This was recognized by correctional officials and one offender who recognized the role of chaplains 
and spiritual workers as a second chance given by God. Mkhathini M M (note 519 above) 154-155. See 
also Du Preez N ‘Spiritual Care of Women in South African Prisons: Historical development and current 
situation’ (2008) XXXIV Studia Historiae Ecclesiasticae 191, 198. 
525 See Manganye P M Perceptions of Offenders and Correctional Officials on the Rehabilitation 
Programmes in Maximum Correctional Centres – North West Province (unpublished LLM thesis, 
University of North-West, 2016) 88. 
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The interaction of chaplains with offenders, however, could pose a major problem. 

Some chaplains could take a week without interacting with offenders because of other 

commitments. Even if they must create time to interact with offenders, this contact 

usually lasts not more than two hours.526 Some chaplains spend more time doing 

administration work527 than with offenders. Due to their positions, other chaplains are 

required to participate in the victim-offender dialogues.528 For some chaplains, 

unplanned activities529 pose a barrier against interacting with offenders.530 This 

observation does not seem to be the case in the DCS. Some chaplains spend more 

time assisting correctional officials than offenders directly. In some instances, what 

makes them assist more correctional officials than offenders have become related to 

financial problems, which challenge correctional officials to manage their families. The 

lack of more chaplain contact with offenders is often confirmed by offenders 

themselves.531 

4.2.3 Right to education 

Section 29 of the Constitution of the Republic of South African acknowledges the right 

to education as a right of all people and does not permit discrimination against 

anybody. Regarding education, Section 41 (1) of Act 111 of 1998 and Section 9.6.4 of 

the 2005 White Paper on Correctional Services, shows that the DCS must provide 

access to as full a range of programmes and activities as is necessary to meet the 

educational and training needs of sentenced offenders. Offenders with low literacy are 

less able to benefit from the life-skills and rehabilitation programmes offered.532 This 

means that all the rehabilitation programmes that require reading would be unhelpful 

to offenders with low literacy capability. 

 
526 Mkhathini M M (note 519 above) 131. 
527 Ibid. 
528 Ibid 132. For clarification, Victim Offender Dialogue is a programme provided by Victim Services 
Programme to victims of crime. The process of this programme depends on the victim’s request. 
Although it is initiated by the victim, the offender’s participation in it is voluntarily.  
529 As a result, the absence of his/her supervisor makes him/her to attend more meeting, unannounced 
visit all of these can reduce the time to interact with an offender. Mkhathini M M (note 519 above) 132.  
530 Akih A K & Dreyer Y (note 518 above) at 5.  
531 Mkhathini M M (note 519 above) 158. 
532 This observation was done in Canada linking low literacy and crime. See “literacy and Policing in 
Canada: Target crime with literacy” available at 
http://en.copian.ca/library/research/police/factsheets/9.htm, accessed on 23 June 2018. See also 
Escareno A H ‘The cause of Crime’ available at https://hilo.hawaii.edu, accessed on 23 June 2018. 

http://en.copian.ca/library/research/police/factsheets/9.htm
https://hilo.hawaii.edu/
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Because offenders are humans and should enjoy constitutional rights, Section 9.9.1 

of the South African White Paper on Correctional Services clarifies that incarceration 

should not restrain an individual’s basic right to education. Consequently, the right to 

education should take priority. It is common knowledge that within the DCS, some 

offenders are literate. Yet, a great many others are illiterate offenders. As such, the 

illiteracy within the correctional centres remains a challenge for which children and 

adult offenders have no option but to acquire some level of basic education.533 As is 

the case with religion above, the literacy of the offender is assessed on admission into 

prison.534 

In line with international standards, the DCS aims to facilitate the rehabilitation of 

offenders by providing literacy and basic adult education equal to the level of education 

available in society in general. These measures are designed to sustain offenders to 

pursue their education once they are released from prison.535 

As a matter of fact, within the DCS, offenders have access to formal education such 

as Adult Basic Education and Training,536 Further Education and Training,537 and 

Tertiary Education.538 Some offenders can complete courses such as Business 

Management.539 The certificates provided enable offenders to use the business skills 

acquired and knowledge gained to pursue careers in entrepreneurship and run their 

businesses.540 

 
533 Section 41 (1) of Act 111 of 1998 & Section9.6.4 of the 2005 White Paper on Correctional Services.  
534 Section 38 (1) of Act 111 of 1998.  
535 Section 9.9.2 of the 2005 White Paper on Correctional Services.  
536 See Thinane T S The Institutionalisation of Effective Rehabilitation Programmes at Groenpunt 
Maximum Security Prison (unpublished LLM thesis, University of North-West, 2010) 37. See also 
Johnson L R Offenders’ Perception of Correctional Education Programmes in the Correctional Facilities 
of Tshwane (unpublished LLD thesis, University of South Africa, 2015) 108-109. This programme is 
provided from grade 1 to grade 9. See also the Department of Correctional Services Annual Report 
(2016/2017) 33. 
537It starts with grade 10 to 12 learners. Tapscott C ‘Challenges to effective prison governance in South 
Africa’ (2009) Law, Democracy & Development at 17. See also Ngubane S M The impact of 
rehabilitation programmes on prisoners: A case study of the Westville Prison Educational Programmes 
(unpublished LLB thesis, University of KwaZulu-Natal, 2007) 47. 
538 This programme is provided for offenders who study through correspondence in institutions such as 
the University of South Africa, Technikon SA and Damelin.  
539 See Agboola C ‘Conditions in South African Women’s Prisons: Memories of the ‘inside’’ (2016) SA 
Crime Quarterly 19, 23.  
540 Ngobeni S C (note 505 above) 41 regarding motivation and support.  
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Access to education is one of the building blocks supporting an offender’s road to 

rehabilitation. It requires material support that could help offenders to increase their 

knowledge to maximise success.541 Regarding the above, the DCS is bound to provide 

reading material to all offenders542 as a requirement of Section 35(2) of the 

Constitution, stating that “everyone who is detained, including every sentenced 

prisoner, has the right to… reading material,” which should be done at state expense. 

The accessibility and availability of these reading materials in the department, 

therefore, is an obligation to consider.543 It is in this vein that the former South African 

Minister of Correctional Services, Minister Ndebele, launched a campaign on “Reading 

for Redemption Programme” to promote reading and writing among offenders and 

correctional officials in all correctional centres. In this endeavour, he stated that: 

Research shows there is an inverse relation between knowledge, culture and crime. The 
greater the knowledge, culture and access to education, the less the crime. It is for such 
reason that we have made education, skilling and training of offender’s compulsory at DCS. 
According to the Freedom Charter, ‘Imprisonment shall be only for serious crimes against the 
people, and shall aim at re-education, not vengeance’ Ex-offenders must be fully integrated 
into society. They must be able to meaningfully participate in the knowledge economies of the 
21st century.544 

Reading material comes in different forms. Having access to a private laptop in a 

correctional centre could be seen in the South African case of Hennie and others v. 

Minister of Correctional Services and others.545 The case concerned offenders who 

were previously incarcerated in a single cell at the Johannesburg prison. In that centre, 

prisoners had access to private laptops in their single cells for study purposes. The 

applicants were registered at recognised tertiary institutions in South Africa. They were 

then transferred to Kgosi Mampuru II prison in Pretoria where they were denied access 

to using private laptops in their single cells. Consequently, the applicants argued that 

the refusal undermined and compromised their ability to pursue studies effectively.546  

 
541 As stated in Section 18 (2) of Act 111 of 1998 “Such reading material may be drawn from a library 
in the prison or may be sent to the prisoners from outside the prison in a manner prescribed by 
regulation.” 
542 Section 18 (1) of Act 111 of 1998.  
543 Ibid.  
544 See the South African case of Hennie and others v Minister of Correctional Services and others 
729/2015 para 40. See also Mukumo M ‘Reading redeems offenders’ available at 
https://www.vukuzenzele.gov.za/reading-redeems-offenders, accessed on 23 May 2018.  
545 See note 544 above.  
546 Ibid para 6. 

https://www.vukuzenzele.gov.za/reading-redeems-offenders


  

109 

 

The respondents reasoned that allowing access to private laptops compromised the 

security of prison officials and other offenders, given that laptops might contain 

accessories such as built-in modems, built-in hard drives, and cameras.547 The court 

found that the respondents failed to justify the prohibition of laptops in single cells.548 

The court, however, found that the refusal to allow the applicants access to their laptop 

computers in their cells harboured the real risk of compromising their ability to study. 

Furthermore, the refusal infringed their right to further their education.549 According to 

the court, private laptops have in many ways replaced conventional textbooks and, 

therefore, students’ access to a personal computer became a necessity rather than a 

privilege.550 Consequently, the court argued that it is accepted that the electronic study 

material is instrumental to the rehabilitation of the applicants since it provided them 

with the knowledge to assist with their reintegration into society upon release.551  

Given the above, the court ordered that the applicants be allowed to use their laptops 

in their single cells.552 It becomes clear that the DCS was trying not only to deal with 

illiteracy,553 but also to address the problem of poverty as one of the consequences of 

illiteracy. 

Regarding education, the right to rehabilitation as a right of offenders also poses 

challenges to the DCS. When it comes to formal education, challenges relate to the 

absence of tutors and educators.554 There are times when there are no tutors or 

educators. In some instances, class times are changed without informing the 

offenders.555 The other challenge is related to the length of the offenders’ sentences. 

Offenders who are on a short sentence do not go through educational programmes.556 

 
547 Ibid para 8 & 10. 
548 Ibid para 43. 
549 Ibid. 
550 Ibid para 28. 
551 Ibid para 37. 
552 The court relied among others, on s 29 (1) (b) & s 35 (2) (e) of the 1996 Constitution of the Republic 

of South Africa and s 18 of the Correctional Services Act, 111 of 1998. The respondent also issued 
a policy on formal education which the court found had not been applied consistently and that a 
deviation from policy had taken place. No explanation was offered by the Respondents for the 
departure from policy in this regard. See para 15. 

553Donnelly K ‘Illiteracy ‘can lead to violent crime’, available at 
https://amp.independent.ie/life/family/learning/illiteracy-can-lead-to-violent-crime=25994844.html, 
accessed on 23 May 2018.  

554 See Johnson L R (note 536 above) 109-111.  
555 Ibid at 109. See also Manganye P M (note 525 above) 93. 
556 Agboola C (note 539 above) 23. 

https://amp.independent.ie/life/family/learning/illiteracy-can-lead-to-violent-crime=25994844.html
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Given this, it becomes clear that offenders could come out from prison with challenges 

that might hold them back once released into society. 

4.2.4 Right to work 

According to the Constitution of the Republic of South African, the right to work does 

not come as clearly as the rights to education and religion above. The Constitution, 

however, protects the right of workers to work557 without any limitation whatsoever. In 

the prison context, Section 40(1)(a) of Act 111 of 1998 is clear in that providing enough 

work was a fundamental obligation through which, if practically offered, makes 

offenders busy throughout a normal working day. As for this study, Section 40 (b) goes 

further to state that “such work must as far as is practicable be aimed at providing 

offenders with skills to be gainfully employed in society on release”. Given the 

importance of such work, offenders, therefore, have no choice but to “be compelled to 

do such work”.558 Being compelled to work, however, should not be a kind of slavery 

or forced labour. In the DCS, offenders can choose the type of work to perform, if it is 

practicable, and related to appropriate vocational programmes. Several skills are 

practically exploited in the DCS. These include plumbing, leather works, terrain spans, 

welding, cleaners, maintenance, building, cooking, carpentry, tailoring, shopkeepers, 

sewing, needlework and textiles, library work, office work, peer education and 

counselling, laundry, crèche care, hairdressing, and agriculture.559 

As required in the UDHR560 and ICESCR,561 offenders in the DCS are remunerated 

for work done. The remuneration, however, varies depending on the skills needed and 

work done. The Gender, Health and Justice Research Unit in South Africa562 stated 

that offenders are remunerated between R2 to R5 a day. In other centres, offenders 

are remunerated R2.60 a day for sewing denims in the prison workshop, which amount 

to R49 per month. The highest-paid inmates earn R99 per month in the workshop. 

 
557 Section 23. See also Mclaren D ‘Constitution fails to recognise people’s right to work’ Business Live 
10 November 2017, available at https://www.businesslive.co.za, accessed on 23 May 2018. 
558 See s 41 (1) (a) of Act 111 of 1998. 
559 See Thinane T S (note 536 above) 36. See also Gender, Health & Justice Research Unit ‘Women 
in Prison: Work, education & vocational training’ (2012) University of Cape Town at 4-5. See also 
Agboola (note 539 above) 23. 
560 Art 23 (3). 
561 See art 7 (a) (i). 
562 Gender, Health & Justice Research Unit (note 559 above) 4-5. 

https://www.businesslive.co.za/
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They work from Monday to Friday every week to get paid. They, however, cannot 

perform their work if the medical officer or psychologist has certified in writing that an 

inmate is physically or mentally unfit to do such labour.563 

It could be concluded that the right of offenders to rehabilitation regarding the right to 

work is a right for which the DCS creates opportunities and is prepared to give 

remuneration to encourage offenders to prepare for actual employment on release. 

4.2.5 Right to vocational guidance and training programmes 

As seen earlier, the DCS provides work within the scope of the offenders’ right to 

rehabilitation. Only providing work in a correctional environment alone, however, does 

not of itself suffice. If one refers to the ICESCR, it becomes clear that its full realisation 

must include technical, vocational, and training programmes.564 This approach allows 

offenders not only to realise the right to work in the job market but also to break the 

stranglehold of unemployment on release as well. Similarly, although it is impossible 

for the DCS to depict some causes of crime,565 Section 41(4) of Act 111 of 1998 shows 

that it is an obligation “to provide as far as practicable other development and support 

programs which meet specific needs of sentenced offenders”. From a reading of 

Section 9.1.2 of the 2005 White Paper, one might argue that providing vocational 

training is one of the rights, which, if fulfilled, equips offenders to overcome the 

numerous challenges they encounter towards avoiding a relapse into criminal activities 

on release. 

Regarding the above, Section 9.11.2 of the 2005 White Paper on Correctional 

Services states that: 

Skills development and employability should take into account the structural changes in the 
South African economy so that the training of offenders is in line with the trends in output in the 
economy. In particular, the training should address the shift from goods to services within the 
South African economy; 

From the above, it begs mention that every activity undertaken by offenders within the 

prison system enables them to lead a crime-free life in society once released. This 

endeavour would be successful if the cause of crime is considered. For example, if 

 
563 Section 37 (1) (b) of Act 111 of 1998. 
564 Art 6 (2) of ICESCR. 
565 See s 9 1.2 of the 2005 South African White Paper on Correctional Services.  
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poverty was the cause of crime, the department should consider it. Consequently, the 

department would have to fulfil the right to work that will, in return, require the provision 

of vocational training to empower offenders with appropriate skilling to tackle poverty 

alleviation as a survival solution. 

To fulfil the right to rehabilitation regarding vocational training, the DCS ensured that 

this right is fulfilled in all nine provinces of South Africa.566 One would argue that this 

measure helps offenders even in times of transfer from one prison centre to another. 

As for their rehabilitation, offenders are trained in artisan skills such as steelwork, 

construction, plumbing, carpentry, masonry, beadwork, electric engineering, ceramic 

work, mechanical auto-garage, sewing and knitting activities, and agricultural and 

home gardening.567 The number of offenders participating in these programmes 

increased from 5 per cent to 20 per cent,568 in other words, from 4 225 during 2015-

2016 to 10 099 during 2016-2017.569 

The above figures mean that a substantial number of skilled offenders will be released 

from prison fully skilled. Although the number of offenders who participate in vocational 

programmes seems to have increased, some offenders, however, become left 

behind.570 For example, short-term offenders are not allowed to participate in technical 

programmes such as electrical trades, engineering, and mathematics from N1-N4.571 

Furthermore, although vocational programmes are recognised in all nine provinces, 

the official572 view is that the curriculum of the vocational rehabilitation programme is 

not standardised at the domestic level. Each correctional centre runs its programme, 

which depends on demand. This situation caused problems for offenders who wished 

 
566 See Ngobeni S C (note 505 above) 7. 
567Johnson L R (note 536 above) 102-103. See also Ngobeni S C (note 505 above) 34. See also 
Tapscott C (note 537 above) 17. See also Motale P, ‘SA prisons now focus on rehabilitation’ IOL 1 May 
2016, available at https://www.ilo.co.za/news/south-africa/sa-prisons-now-focus-on-rehabilitation-
201697, accessed on 14 May 2018. See also Maquet R J ‘The state of South African prisons’ (2014) 
Nicro at 16. 
568 Department of Correctional Services Annual Report (2006/2007-2010/2011) 63.  
569 Department of Correctional Services Annual Report (2016/2017) 35.  
570 See Manganye P M (note 525 above) 93-94. 
571 Ngobeni S C (note 505 above) 35. 
572 These are educators, section heads and managers. Ngobeni S C (note 505 above) 36. 

https://www.ilo.co.za/news/south-africa/sa-prisons-now-focus-on-rehabilitation-201697
https://www.ilo.co.za/news/south-africa/sa-prisons-now-focus-on-rehabilitation-201697
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to be transferred. This was the situation in the case of Masilela and others v Minister 

of Correctional Services and others.573  

In this case, the applicants were long-term offenders who were convicted of serious 

offences, including armed robbery and murder, and they were classified as high-risk 

offenders. Consequently, they were incarcerated in a maximum-security prison. 

Notwithstanding being thus classified, they pursued studies while incarcerated. They 

were held at Makhado near Thohoyandou and in Zonderwater maximum-security at 

Cullinan and wished to be transferred to the Johannesburg correctional centre to 

pursue further studies in those courses that were not available at the correctional 

centres in Makhado and Cullinam.574 

From the above strategies and the problem statement of the study, it becomes clear 

that the unsuccessful efforts to fulfil the right to rehabilitation are also due first to the 

tendency to release offenders from prison without going through vocational 

programmes. This negatively affects the offender’s employability after release. The 

second point to raise is based on the assessment. As stated earlier, all offenders are 

assessed on admission. One would argue that offenders’ educational needs are 

determined at the point of entry in prison. But this does not seem to be the case in the 

DCS because some offenders would prefer vocational training to formal education.575 

Providing vocational programmes, however, proves a problem when it becomes the 

department’s obligation. 

4.2.6 Right to cultural activities or cultural life  

Section 30 of the 1996 Constitution clarifies that everyone has the right to participate 

in the cultural life of their choice. This right, however, should be pursued as per the Bill 

of Rights. Section 31 of the 1996 Constitution states that persons belonging to a 

cultural community could not be denied the right. Section 31 must be read in 

conjunction with Section 9, which states that “the state may not unfairly discriminate 

directly or indirectly against anyone on one or more ground, including… culture”. All 

 
573 Masilela and others v Minister of Correctional Services and others case No: 63532/2012. 
574 Ibid para 1-3. See also Ngobeni S C (note 505 above) 36. See also Manganye P M (note 525 above) 
93-94. 
575 Manganye P M (note 525 above) 93. 
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these constitutional guarantees do not exclude offenders; otherwise, the Constitution 

would be a mere piece of paper. 

In the absence of a definition, Janusz576 stated that culture could be understood in 

diverse ways. Rautenbach, Van Rensburg and Pienaar577 stated that the Constitution 

of the Republic of South Africa uses the term culture in three distinct ways. First, it is 

used as a specific tradition, based on ethics to describe the development or 

improvement of a situation.578 Second, it is used as a collective term for aesthetical 

expression. People can express their culture through literature, theatre, music, and 

sculpture. Third, the term culture is used as a modality that identifies and binds a 

specific group of people. This could be through language, religion, beliefs, and 

traditions. This section of the study, however, is more concerned with the second 

meaning of culture as a collective term for aesthetical expression. 

One should remember that cultural rights form part of development, which also 

requires education and training. Although the element of cultural rights is missing in 

Act 111 of 1998, its Section 16 (1) states that “the department may provide correction, 

development and care programmes and services even when not required to do so by 

this Act.” In this vein, Section 41 (1) of Act 111 of 1998 states that the department 

must provide or give access to as full a range of programmes and activities as is 

practicable to meet the education and training needs of sentenced prisoners. 

Opportunities, therefore, are provided for cultural activities such as choirs, music, 

storytelling, traditional dance, poetry, art creativity, craftwork, drama, mosaics, and 

paintings.579 To encourage offenders, their creativities could be displayed at some 

event launch, for example, by the Department of Arts and Cultures. Given this, it 

 
576 Janusz S ‘Cultural rights: A neglected category of human rights’ available at 
http://www.iupui.edu/~anthkb/a104/humanrights/cultrights.htm, accessed on 23 May 2018.  
577 Rautenbach C, Van Rensburg F J & Pienaar G ‘Culture (and religion) in Constitution Adjudication’ 

available at http://www.puk.ac.za/opencms/export/PUK/html/fakulteite/regte/per/issues/03craut.pdf, 
accessed on 29 July 2018. 

578 It is for this reason that institutions such as the South African Human Rights Commission have been 
established to strengthen the constitutional values such as dignity, equality and non-discrimination 
even within prison systems. The commission has also accepted the mandate to monitor the 
socioeconomic and cultural rights of all citizens including offenders. 

579 See Boksburg Advertiser ‘Prisoners celebrate SA’s rich cultural heritage’ Boksburg Advertiser 16 
September 2016, available at https://boksburgadvertiser.co.za/277185/roots-prisoners-encouraged-to-
participate-in-cultural-activities/, accessed on 23 May 2018. 

http://www.iupui.edu/~anthkb/a104/humanrights/cultrights.htm
http://www.puk.ac.za/opencms/export/PUK/html/fakulteite/regte/per/issues/03craut.pdf
https://boksburgadvertiser.co.za/277185/roots-prisoners-encouraged-to-participate-in-cultural-activities/
https://boksburgadvertiser.co.za/277185/roots-prisoners-encouraged-to-participate-in-cultural-activities/
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becomes clear that the more offenders are engaged in cultural activities as part of right 

to rehabilitation, the more offenders can resist crime.580 

4.2.7 Right to exercise or recreation and sport 

Section 11 of Act 111 of 1998581 obligates the DCS to provide offenders with 

opportunities for enough exercise daily for an hour. This is done to enable inmates to 

be healthy. Consequently, providing recreational facilities forms part of this obligation. 

Exercising, however, depends on the weather. Practically, the DCS provides 

recreational and sports facilities to enable offenders to engage in various sports 

codes.582 

Consequently, providing the various sports activities is not only because legislation 

demands it; the primary motive is offender rehabilitation. There, however, are 

instances where offenders are denied sport as part of rehabilitation programmes due 

to the misinterpretation of the legislation by the authorities. Courts, however, are not 

deaf and blind when offenders claim their rights. This was seen in the South African 

case of Ehrlich v Minister of Correctional Services and others.583  

The applicant was an offender, a karate instructor incarcerated at Mdantsane 

Correctional Centre. He approached the High Court regarding Rule 53 of the Uniform 

Rules584 to review and set aside the decision taken by the second respondent who 

was the head of the prison, denying his right to participate in a development 

programme as enshrined in Section 41 of Act 111 of 1998 in the only appropriate 

facility of the prison known as A-Section. 

The reason for denying the facility to the offenders according to the respondent was 

that the department wanted to make structural changes within the prison. 

 
580 Ibid. 
581 See also s 1(a)(d) of Act 111 of 1998. 
582 See Tapscott C (note 537 above) 17-18.  
583Ehrlich v Minister of Correctional Services Case No: 6113/2007.  
584 Which states that “ (1) Save where any law otherwise provides, all proceedings to bring under review 

the decision or proceedings of any court and of any tribunal, board or officer performing judicial, 
quasi-judicial or administrative functions shall be by way of notice of motion directed and delivered 
by the party seeking to review such decision or proceedings to the magistrate, presiding officer or 
chairman of the court, tribunal or board or to the officer, as the case may be, and to all other parties 
affected…” 
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Consequently, the maximum-security youth offenders585 were moved to A-Section. 

Also, the medium offenders, including the applicant, were moved to other places in the 

prison. Furthermore, regarding Departmental Policy, the maximum and medium 

offenders should as far as possible be kept separately and not allowed to mix freely.586 

By comparison, the applicant described the karate development as follows: 

I digress briefly to note that the value of this program is immense in relation to one of the core 
functions of the DCS, namely, to develop offenders. Of the hundreds of offenders who have 
benefited from this program over the years, a number have gone on to make a living from 
teaching karate after being released on parole, the most recent being one Abongile Manqola 
from Mdantsane Correctional Centre.587 

As can be seen, the applicant couched the above submission in terms of the aims and 

objectives of the department. The respondent did not notice the significant impact this 

programme had on offenders. The court found that the respondent’s approach was 

based on a wrong premise because it relied more on the applicant’s circumstances 

instead of considering how beneficial the karate development programme was to many 

more offenders than to the applicant considered in isolation, envisaged by Section 41 

of Act 111 of 1998.588 As for the discrimination, based on the category of the offenders, 

the court set the decision aside because Section 7(3) of the Act589 only requires strict 

segregation regarding sleeping arrangements but specifically provides for mixing to 

provide the development or support services. 

From the applicant’s statement, it is evident that the legislature intended to facilitate 

offenders’ reintegration into society since the right to rehabilitation is protected and 

promoted. Sports and exercise afford opportunities that unite offenders for the 

wellbeing of all of them. It helps them to lessen stress. Exercise, recreation and sports 

events help to reduce the tension between offenders. While exercising, they acquire 

a positive attitude. Offenders become occupied as opposed to sitting around doing 

nothing. As for rehabilitation, offenders develop skills about which they could become 

passionate to bring into society after imprisonment590 

 
585 They were transferred from East London prison to Mdantsane prison. 
586 One believes that the respondent relied on s 7 of Act 111 of 1998 related to “Accommodation.” 
587 Ehrlich v Minister of Correctional Services (note 583 above) para 20. 
588 Ibid para 33. 
589 Act 111 of 1998. 
590 See Manganye P M (note 525 above) 93. 
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Although the right to exercise, recreation and sport greatly influence the rehabilitation 

of offenders, there is still a noticeable lack of skills development and recreational 

facilities within correctional centres such St Albans Prison at East London correctional 

centre.591 There are instances where, notwithstanding the availability of recreational 

activities, according to offenders, the time set aside for recreation seems to be too 

short.592 

4.2.8 Right to contact with the outside world 

According to Section 13 (1)-(4) of Act 111 of 1998, the DCS must encourage offenders 

to stay connected with the community so that they are kept informed about events 

happening outside. This opportunity is afforded by frequent visits of relatives such as 

spouses or partners, the next of kin, select religious counsellors, and medical 

personnel for at least one hour per month. Whenever instances arise where an 

offender is unable to receive a visit from a relative, the department could arrange that 

the offender is visited by another person every month. This helps the offenders to keep 

abreast of what is going on in the community. It is also worth mentioning that offenders 

could also be in contact with the community through electronic communication media. 

As the Nelson Mandela Rule 59 states, offenders must be incarcerated close to their 

homes or places of social rehabilitation. Section 43 (1) of Act 111 of 1998 confirms 

this view. Hence, it is no surprise that the DCS has made it mandatory to do so. These 

measures meet two aims: first, to comply with the offenders’ right to rehabilitation, and 

second, to help in their security as well. According to Section 13 (7) (a) of Act 111 of 

1998, community organisations, non-governmental organisations, and religious 

organisations could interact with sentenced offenders in the interest of the offenders’ 

rehabilitation and to integrate them faster into the community. There, however, is one 

provision; it should be subject to the cooperation by the National Commissioner. As 

observed in Section 9.1.2 of the 2005 White Paper on Correctional Services, visits by 

 
591 This was also observed by Tapscott C (note 537 above) 17-18. See also Parliament of Republic of 
South Africa ‘Inmates ask for education and skills development programmes’ Parliament 28 Jun 2017, 
available at https:www.parliament.gov.za/news/inmates-ask-educatication-and-skills-development-
programmes, accessed on 23 May 2018. See also Agboola C (note 539 above) 24. 
592See Manganye P M (note 525 above) 94. 
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a family are one of the elements that contribute to the realisation of the offenders’ right 

to rehabilitation. 

The opposite situation to the above is presented by the facts in Masilela and others v 

Minister of Correctional Services and others.593 When one looks at the facts of this 

case, one is tempted to immediately conclude that the DCS was not successful to fulfil 

its duties, as provided in the Correctional Act. In this case, the offenders were 

incarcerated far away from their families and consequently, wished to be detained at 

a centre closer to their family where frequent visits by relatives would not present a 

problem.594  

There were instances where it became difficult for the families to visit their loved ones 

because of the distance. Subsequently, offenders went out of control and decided, out 

of desperation, to go on hunger strikes.595 Even if visits are allowed, some prison 

guards make rehabilitation difficult to achieve, as some corrupt prison guards ask the 

family to advance a bribe as a quid pro quo for the family members to see their 

relatives in prison.596 

4.2.9 Right to pre-release programmes 

According to Section 45 i, ii, and iv of Act 111 of 1998, offenders should not be 

spontaneously released from prison to the community. For a successful reintegration 

into the community, offenders must go through a pre-release programme. It is also 

mandatory for the DCS to make all material, financial, and health arrangements to 

ensure this success. This precondition is not only to preserve the health of the 

offenders and to improve their life expectancy but also to prevent the spread of 

contagious diseases from places of incarceration to the receiving community as well. 

 
593 Masilela and others v Minister of Correctional Services and others (note 573 above). 
594 This situation was also confirmed by Agboola C (note 539 above) 25 where some offenders claimed 
to be visited more often than others just because they were incarcerated at a centre far away from their 
family. See also Manganye P M (note 525 above) 94. 
595Shabangu K I Prison Overcrowding in The South African Correctional Services: A Penology 
Perspective (unpublished LLM thesis, University of South Africa 2006) 47. 
596 News 24 ‘Horror of South Africa’s prisons: the SMSes’ News24 15 June 2014, available at 
https://www.m.news24.com/Archives/City-Press/Horror-of-South-Africa-prisons-the-SMSes-
20150429, accessed on 12 June 2018. 

https://www.m.news24.com/Archives/City-Press/Horror-of-South-Africa-prisons-the-SMSes-20150429
https://www.m.news24.com/Archives/City-Press/Horror-of-South-Africa-prisons-the-SMSes-20150429
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In pursuit of fulfilling the offenders’ right to pre-release programmes, prison centres 

such as Goodwood and Drakenstein adopted a more understanding stance as 

offenders could visit their families on weekends. Furthermore, officials at Drakenstein 

prison ran a database of vacant jobs on the market. In this manner, offenders enjoyed 

the privilege to attend job interviews arranged by the officials.597 Recently, 27 young 

offenders went through a message entrepreneurship programme, which offers 

intensive business entrepreneurship training as part of their pre-release 

programme.598 As for the prevention of diseases, offenders are screened against 

infection from HIV/AIDS and several other sexually transmitted diseases. 

4.3 THE OVERALL CONSIDERATION OF OFFENDERS AND THEIR RIGHT TO 

REHABILITATION 

The changes that take place within the DCS must be at a level that recognises the 

offenders’ rights as human rights. As stated in previous chapters, rights also come 

with obligations.599 Offenders also must show their commitment to attending the 

rehabilitation programmes. Whatever changes are envisaged within the department 

must be in line with the values enshrined in the Bill of Rights of the 1996 Constitution 

of the Republic of South Africa. Also, changes within the correctional system must 

comply with international principles regulating minimum standards for prison systems. 

These values are discussed below. 

 
597 See Tapscott C (note 537 above) 12.  
598 See Lodge W ‘Rehabilitation and reintegration’ available at 
http://www.wecanchange.co.za/editors/Articles/tabid/55/itemid/1792/amid/376/rehabilitation-and-
reintegration.aspx, accessed on 12 Jun 2018.  
599 See for example S 37 (1) of the Act 111 of 1998 that says: 

 In addition to the obligations which apply to all prisoners every sentenced prisoner must— (a) 
participate in tie assessment process and the design and implementation of any development 
plan or programme aimed at achieving the said objective: and (b) perform any labour which is 
related to any development programme or which generally is designed to foster habits of 
industry, unless the medical officer or psychologist certifies in writing that he or she is physically 
or mentally unfit to perform such labour. (2) In addition to providing a regime which meets the 
minimum requirements of this Act, the Department must seek to provide amenities which will 
create an environment in which sentenced prisoners will be able to live with dignity and develop 
the ability to lead a socially responsible and crime-free life.  

http://www.wecanchange.co.za/editors/Articles/tabid/55/itemid/1792/amid/376/rehabilitation-and-reintegration.aspx
http://www.wecanchange.co.za/editors/Articles/tabid/55/itemid/1792/amid/376/rehabilitation-and-reintegration.aspx
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4.3.1 Offenders as dignified humans 

As is common knowledge, the main focus of Act 111 of 1998 is to incarcerate offenders 

under conditions that consider their human dignity.600 According to the Bill of Rights in 

the 1996 Constitution of the Republic of South Africa and in line with international 

principles on correctional matters, Section 10 of the 1996 Constitution states that 

“everyone has inherent dignity as well as the right to have their dignity respected and 

protected”. This section does not exclude offenders. When it comes to the dignity of 

offenders, the Constitution insists in its Section 35 (1)(2)(e) that the dignity of all 

categories of people in conflict with the law, including arrested, detained, and accused 

persons, irrespective of gender, age, or time, should be respected. In other words, the 

dignity of offenders should be respected for them to function positively during the 

rehabilitation process and to enable them to feel accepted as humans. 

The respect for offenders’ dignity forms part of the right to rehabilitation. It can be seen 

that offenders are encouraged to stay positive in whatever situation.601 When this is 

the case, offenders will also respect the dignity of employees because offenders, as 

stated above, also have obligations. In short, the right to rehabilitation is fulfilled when 

dignity is reciprocal and mutual. 

Despite the above, overcrowding and its effects within the prison systems remains a 

challenge regarding offenders’ dignity during detention.602 Overcrowding limits space 

in the detention environment. Consequently, offenders battling with contagious 

diseases become confined with those who are disease-free. The South African case 

of Lee v Minister of Correctional Services603 is a demonstrative case in which the 

 
600 Section 2 (b) of Act 111 of 1998.  
 601The impressive attitude of the staff was also seen from the fact that offenders reported in the 
research done by Manganye P M (note 525 above) 91-92 that staff members were calling them “sisters” 
and “young sisters”. Offenders were treated like fellow sisters and made to feel at home at all times. In 
other instances, offenders are seen as sons and not as offenders. See Mkosi N G Managing a Full-
Time School with a Correctional Services Environment (unpublished LLM thesis, University of Pretoria 
2013) 83. 
602 In Manganye P M (note 525 above) 94 offenders reported that overcrowding made them live like 
animals.  
603 Lee v Minister of Correctional Services (10416/04) [2011] ZAWCHC 13; 2011 (6) SA 564 (WCC); 
2011 (2) SACR 603 (WCC) (1 February 2011). 
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applicant contracted TB604 after he was detained in a cell with TB infected offenders 

at the Pollsmoor prison. The court found that the state had failed to take reasonable 

measures to protect Lee from contracting TB while incarcerated. In this way, it had 

violated not only his right to dignity but also his right to good health and life.605 From 

the above, it should be clear that incarceration would achieve its objective more 

efficiently and enable offenders to lead a socially responsible and crime-free life in the 

future606 if the DCS took measures to protect the human dignity of offenders more 

vigorously. 

In Ehrlich v Minister of Correctional Services607, the court found that the unreasonable 

decision of the respondent to stop the karate development programme in A-Section 

constituted a violation on multiple levels. It violated not only the statutory right of every 

offender to participate in the sports programme but also violated their dignity in the 

sense that offenders were denied access to a right that had the potential to break the 

boredom and monotony of incarceration. 

From the above, it becomes clear that when the dignity of offenders is affected, 

infringed, and denied, our courts will not hesitate to come to the rescue of aggrieved 

prisoners. It, however, is hard to expect positive rehabilitation of offenders in South 

Africa in the absence of human dignity.608 

4.3.2 Offenders as humans deserving equal treatment 

Section 9(1) of the 1996 Constitution protects offenders when it comes to equal 

treatment before the law by the provision that “everyone is equal before the law”. 

Consequently, offenders should benefit from equality right. The question that begs 

answers is why does an offender deserve equal treatment? The answer is given in 

Section 9 (2) of the 1996 Constitution where it states that “equality includes the full 

and equal enjoyment of [all] rights and freedoms”. This emphasis means any act or 

 
604 According to experts, TB is an airborne contagious disease. Its spread is easily facilitated in poor 
and overcrowded environments. Further, South Africa appears to have one of the highest rates of TB 
in the world. See also Lee v Minister of Correctional Services (note 603 above) para 8. 
605 Lee v Minister of Correctional Services (note 603 above) para 260-263. See also Manganye P M 
(note 525 above) 94. 
606 See Section 36 of Act 111 of 1998. 
607 Ehrlich v Minister of Correctional Services (note 583 above) para 43.  
608 See s (2) (c) of Act 111 of 1998.  
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law that differentiates or disadvantages offenders by restraining their right to any 

rehabilitation programmes violates this right. 

In Ehrlich v Minister of Correctional Services609 the court found that the decision of the 

respondent denying the applicant from taking part in the development programmes, 

as recognised in Section 41(5) of Act 111 of 1998, violated the equality right. This 

conclusion was because the applicant was denied this right without a hearing. In casu, 

the applicant was made aware of the decision only on the day he was refused access 

to the facility. 

The above case is an example of a grievance where an offender at least found a 

remedy to pursue his right to rehabilitation without being harassed, as the court 

ordered that a copy of the judgement be given to the applicant610 and the respondents’ 

attorneys.611 There, however, are cases that were never brought to court to seek relief 

such as that by Agboola.612 Regarding reading material, some female correctional 

facilities lacked libraries. As will be seen further below in this chapter, the right to 

rehabilitation requires the services of social workers, psychologists, psychiatrists, and 

chaplaincy. It was noticed that these services were more visible at the males’ centres 

than at the female and youth centres.613 This disparity means that when it comes to 

fulfilling the right to rehabilitation, male offenders enjoyed an unfair advantage 

compared to their female and younger counterparts. 

4.3.3 Offenders as humans free from unfair discrimination 

Section 9 (3) of the 1996 Constitution protects everyone from unfair discrimination. 

The Constitution has enumerated the grounds on which people should not be unfairly 

discriminated against including race, gender, pregnancy, marital status, ethnic or 

social origin, colour, sexual orientation, age, disability, religion, conscience, belief, 

culture, language, and birth. The list, however, is not exhaustive. Offenders, therefore, 

 
609 Ehrlich v Minister of Correctional Services (note 583 above) para 38. 
610 Ibid para 45 (c) (i). 
611 Ibid 45 (c) (ii). 
612 Agboola (note 539 above) 23-25. 
613 See Johnson L R (note 536 above) 103-104. See also Gender, Health & Justice Research Unit (note 
559 above) 4. See also Mokoena S ‘Inmates ask for education and skill development programmes’ 
Parliament 28 June 2017, available at https://www.parliament.gov.za/news/inmates-ask-education-
and-skills-development-programmes, accessed on 14 May 2018. 

https://www.parliament.gov.za/news/inmates-ask-education-and-skills-development-programmes
https://www.parliament.gov.za/news/inmates-ask-education-and-skills-development-programmes
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should not be unfairly discriminated, directly or indirectly, merely because they are 

considered in conflict with the law. 

Regarding the right to rehabilitation, Section 9.10.2 of the 2005 White Paper on 

Correctional Services should be understood in conjunction with Section 9 (3) of the 

1996 Constitution where it states that: 

“The training and activities that are offered to offenders should not entrench gender and racial 
stereotypes and should be geared to empowering [all] offenders, irrespective of race, class or 
gender.” If offenders are unfairly discriminated against participate in rehabilitation programme, 
discrimination it will just hamper them from having “a full and economically active role in 
society.”614 

Unfair discrimination takes place when the DCS fails to implement a rehabilitation 

programme in one prison system as a right615 or when it unreasonably excludes 

offenders from a facility to pursue any programmes giving effect to their 

rehabilitation.616 When a short-term offender is prevented from enrolling in a 

programme or when there is evidence of favouritism in the form of differential 

treatment, a violation could be said to have occurred.617 When helpful and informative 

training manuals are supplied only to offenders who can read and not supplied to those 

who cannot read, a violation of the right to equality is also triggered.618 When other 

offenders are prevented from practising their religion a violation occurs too.619 In the 

case of offenders with a disability, such as Oscar Pistorius, they would be unfairly 

discriminated against when: 

• the DCS denies them any supporting facility necessary for their functioning; 

• the DCS fails to eliminate obstacles that unfairly limit or restrict them from 

enjoying equal opportunities to rehabilitation programs; and 

• the DCS fails to take steps to accommodate their disability’s needs620 to 

facilitate their rehabilitation. 

 
614 Section 9.10.2 of the 2005 White Paper on Correctional Services.  
615 See note Agboola C (note 539 above).  
616 See Ehrlich v Minister of Correctional Services (note 583 above) para 38. 
617 See note Agboola (note 539 above). 
618 See Manganye P M (note 525 above) 91. 
619 Phillips B ‘Prison slammed for discrimination against Muslim inmates’ ILO 1 June 2017, available at 
https://www.iol.co.za/news/south-africa/northern-cape/prison-slammed-for-discrimination-against-
muslim-inmates-9465436, accessed on 23 May 2018.  
620 See s 9 of the Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000. See also 

The Guardian ‘Disabled inmates in Oscar Pistorius prison speak out against poor treatment’ The 

https://www.iol.co.za/news/south-africa/northern-cape/prison-slammed-for-discrimination-against-muslim-inmates-9465436
https://www.iol.co.za/news/south-africa/northern-cape/prison-slammed-for-discrimination-against-muslim-inmates-9465436
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4.3.4 Offenders as agents free from torture or cruel, inhuman or degrading 

treatment 

The wording “everyone” in Section 12 (1)(d)(e) of the 1996 Constitution accords 

offenders the right to be free from torture, cruel, inhuman or degrading treatment. This 

section should also be read in conjunction with Section 24 (a) of the Constitution, as it 

says that “everyone has the right to an environment that is not harmful to their health 

or wellbeing”. Sections 12(1)(d)(e) including (c) all protect all persons from all forms of 

violence. Section 24 (a) should also be read together with Section 35(2)(e), which 

requires all categories of people in conflict with the law to be detained in conditions 

that are consistent with their human dignity “because people deprived of their liberty 

are at risk of torture and ill-treatment… do not have freedom of choice; they are entirely 

dependent on the officials detaining them”.621 

All forms of ill-treatment negatively affect the dignity and wellbeing of offenders, 

whether mentally or physically, and on their right to rehabilitation. At Leeuwkop 

correctional centre, for example, correctional officials, in general, had positive attitudes 

towards the rehabilitation and humane treatment of offenders.622 Remarkably, the 

Kutama Sinthumule correctional centre employees’ attitudes were quite the opposite 

of some correctional officers.  

The truth of the above statement could be seen in the case of Neluheni v South African 

Custodial Management and others.623 The facts in the above case were that, when 

alone in the cell while other fellow offenders were at a festival, the complainant, an 

offender sentenced to life and detained at Kutama Sinthumule Maximum Centre, had 

a search visit by nine defendants’ custodial officers, including the second defendant 

who was a manager of one of the sections of the prison with a sniffer dog. While they 

 
Guardian 22 October 2014, available at https://www.theguardian.om/world/2014/0ct/oscar-
pistorius=disabled-inmates-prison-poor-treatment, accessed on 12 June 2018. 

621Muntingh L Guide to the UN Convention against Torture in South Africa (2008) Civil society Prison 
reform initiative at 16. 

622 Rozani A N, Attitudes of Correctional Officials Towards the Rehabilitation and Human Treatment of 
Offenders: Leeuwwkop Correctional Institution (unpublished thesis, University of Johannesburg, 
2009) 80, 97. In her study, Rozani states that more than 90% of the participants indicated that to 
some extent they believed that offenders deserve to be rehabilitated and treated humanely. An 
overwhelming 88.6% of the participants indicated that to a largely, offenders should be rehabilitated, 
while 71.3% of correctional officials largely believed that offenders can be rehabilitated.  

623Neluheni v South African Custodial Management and others, case No 16184 /2011, 13 May 2016.  

https://www.theguardian.om/world/2014/0ct/oscar-pistorius=disabled-inmates-prison-poor-treatment
https://www.theguardian.om/world/2014/0ct/oscar-pistorius=disabled-inmates-prison-poor-treatment


  

125 

 

were searching, they assaulted him, ordered him to take off his clothes, and touched 

his body. One of the officers wearing hand gloves pushed his two fingers into his anus. 

One of them jumped on his private parts. He was told that they were searching for 

dagga.624 He did not have dagga on him.  

After that, he was handcuffed with both hands behind his back. With both legs 

shackled, he was dragged by his legs and thrown down the stairs. He rolled and fell 

onto the ground in view of other offenders who were screaming and called the police 

officers. The defendants’ officers continued grabbing him by his legs and pulled him 

down the stairs with his head bumping against the stairs and then, sent to a 

segregation single cell. The assault resulted in the plaintiff’s injuries of a swollen 

cheek, upper and lower lips, left ankle and right side of the chest, reddish eyes and 

bruises around the right elbow. He could not see clearly, and his left testicles were still 

not working.625  

All the injuries were recorded in the J88 form by the prison medical officer.626 He 

prescribed powerful Voltaren pain killer tablets and recommended x-rays for his ankle 

and elbow injuries before referring him to the urologist for diagnosis of other 

complaints.627 The plaintiff went through medical treatment. Besides suffering physical 

injuries, he suffered contumelia, and in future would require further medical treatments 

that would include psychotherapy. Despite the treatment, the plaintiff indicated he was 

always kept in the single cell. He believed that the purpose of the brutal treatment was 

to destroy him mentally even though he told the officers that he wanted to go to school, 

as he could not read or write.628  

According to the witness testifying on behalf of the plaintiff, his rehabilitation in prison 

had nothing to do with the officials who were assaulting him.629 The concern of 

 
624 Ibid para 22. 
625 Ibid paras 7.4, 22 & 34. 
626 Ibid paras 5 & 38.  
627 Ibid para 34. 
628 Ibid paras 30 & 88. 
629 Ibid para 36. The witness also confirmed that he too was once assaulted by the prison officials. He 

had gone to tell them that he was sick and wanted to go to the health centre. After the assault he 
got a J88 and took it to the manager of the prison Mr Ndembedi. He informed Ndembedi that he 
wanted to open a case, but he was warned that opening a case would cause him problems and his 
treatment would turn for the worst. He feared for his safety. See also Manganye P M (note 525 
above) 91-92. See also Makou G, Skosana I & Hopkins R ‘Factsheet: the state of South Africa’s 
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rehabilitation of the plaintiff was also raised by the medical officer who confirmed that 

the plaintiff was spending such a long period in solitary confinement in a single cell 

that he was not being rehabilitated or getting educated. For this reason, he advised 

that he be transferred to another prison630 for his recovery and wellbeing. 

The respondent refuted the allegations, saying that the plaintiff was very aggressive, 

assaulted the defendants’ officers,631 as well as threatened to burn the cell with toilet 

paper.632 Consequently, they used minimum force to subdue him, and that, only as a 

last resort.633 The second defendant, however, conceded that they were concerned 

about his prospects of rehabilitation and education in that he was forced to spend too 

much time at the segregation cell. They were unhappy that he was in the cell for some 

time.634 Consequently, he was referred to a psychologist for evaluation.635 

Based on the defendants’ version of the assault, the court found that: 

• The allegations about the plaintiff assaulting the officers were inconceivable. 

• All the officers were unsatisfactory witnesses since their version was fabricated. 

They continuously denied that the plaintiff sustained injuries, as noted by the 

medical officer in the J88 form. Further, their counsel had to remind them 

repeatedly that the injuries have been conceded. 

 
prisons’ Africa Cheek 18 July 2017, available at https://africacheck.org/factsheets/factsheet-the-
state-of-south-africas-prisons/, accessed on 25 June 2018. See also Raphaely C 'Bringing back 
accountability: How prison torture underlines SA’s crisis of leadership' Daily Maverick 16 February 
2015, available at https://www.dailymaverick.co.za, accessed on 25 June 2018. Hopkins R ‘South 
African prisoners sue G4S over torture claims’ The Guardian 13 February 2015, available at 
https://www.theguardian.com/world/2015/feb/13/south-african-prisoners-sue-g4s-over-torture-
claims/, accessed on 25 June 2018.  

630 Ibid paras 88 & 49. 
631 Ibid paras 100. 
632 Ibid paras 32, 10 & 22. 
633 Ibid para 66. 
634 Ibid paras 100, 111, 106, 108 & 58. Even when the plaintiff’s complaint about the anus search, 

apparently, the officers were not supposed to do so because according to the medical officer in 
court, where an inmate is suspected of hiding something like drugs inside his body, the prison 
officials must contact the nurse in charge of the prison, who will then write a report. The inmate will 
then be sent to them for a diagnostic x-ray at the hospital which must then furnish a report. See para 
41.  

635 Ibid para 52.  

 

https://africacheck.org/factsheets/factsheet-the-state-of-south-africas-prisons/
https://africacheck.org/factsheets/factsheet-the-state-of-south-africas-prisons/
https://www.dailymaverick.co.za/
https://www.theguardian.com/world/2015/feb/13/south-african-prisoners-sue-g4s-over-torture-claims/
https://www.theguardian.com/world/2015/feb/13/south-african-prisoners-sue-g4s-over-torture-claims/
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• Even though they denied the plaintiff's version of how he sustained the injuries, 

none of them explained to the court how exactly they applied the alleged 

minimum force. 

• Since the onus lay on the defendants to justify using force as a last resort, the 

defendant indeed failed to prove that the application of force against the plaintiff 

was justified and without any animus iniuriandi. 

• The respondent failed even to release the footage from the camera outside the 

cell that recorded everything that happened on the day of the assault. 

• Even after the assault, the plaintiff stated that he was sent to a segregation cell. 

This statement was in line with the one made by the medical officer. Yet, the 

defendants denied, saying that he was only sent to the clinic. 

 In short, the court concluded that: 

According to the 1996 Constitution everyone has inherent dignity and the right to have their 
dignity respected and protected, the right to be free from all forms of violence from either 
public or private sources, not to be tortured and not to be treated in a cruel, inhuman or 
degrading way (sections 10 and 12 (1)(c)(d)(e)) of the Constitution of South Africa). The 
plaintiff's right to be treated with dignity and for his dignity to be protected and respected was 
undoubtedly violated by the impairment of his bodily integrity without a just cause.636 

Accordingly, the court ordered the second defendant to pay the sum of R 200 000.00. 

In Lee v Minister of Correctional Services, the court stated that: 

It is readily evident that the lack of proper ventilation and sunlight in the cells of the maximum-
security prison was due to the manner in which the building had been designed and 
constructed. Incarceration under such circumstances is clearly undesirable and may 
constitute a breach of the plaintiff’s right in terms of clause 12 of the Constitution not to be 

treated or punished in a cruel, inhuman or degrading way.637 

Besides the court’s conclusion in Neluheni v South African Custodial Management 

and others, one could also point out that because the plaintiff was in segregation 

confinement while being tortured mentally, the defendant had failed to protect the 

plaintiff’s right to an environment that is not harmful to his health or wellbeing, as 

required by Section 24(a) of the 1996 Constitution.638 This failure to uphold 

 
636 Ibid para 112.  
637 Lee v Minister of Correctional Services (note 603 above) paras 244 & 263. 
638Neluheni v South African Custodial Management and other (note 623 above) paras 30 & 88.  
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constitutional values could also be seen in Lee v. Minister of Correctional Services639 

where the department failed to separate the applicant from those infected with TB. The 

court qualified such an environment as a stressful one.640 

From all the above, it should be clear that even though the right to rehabilitation is now 

a fundamental right in the DCS, it is still difficult for all officers to accept it. They are 

still steeped in the mindset of punishment rather than rehabilitation.641 Even if they 

want to help offenders to rehabilitate, it is clear that the value of the right to 

rehabilitation is still weakly upheld because it is common for certain prison officials to 

torture offenders first before sending them for rehabilitation under inhuman and 

degrading conditions. It could continue to prove difficult for such rehabilitation to 

produce positive results when those who are supposed to be role models, such as 

prison officers, continue to infringe offenders’ rights. 

4.3.5 Offenders as right-holders of a standard of living adequate for health and 

wellbeing 

The right to a standard of living adequate for health and wellbeing is linked to other 

rights. These rights are discussed below. 

4.3.5.1 Right to food and drinking water 

The right of offenders to be provided with food and drinking water is protected under 

Section 27(1)(b) and Section 35 (2)(e) of the 1996 Constitution. As socioeconomic 

rights, food and drinking water stand to be fulfilled at the state’s expense. Section 8(1) 

of Act 111 of 1998 specifies that the promotion of the good health of offenders is 

guaranteed by providing a well-prepared and adequate diet. Paragraphs 2, 3 and 4 of 

Section 8 emphasise that the optimum physical condition of every offender requires 

an adequate intake of a well-prepared diet and served to them with available clean 

drinking water.642 The common element in all these rights is the requirements that 

 
639 See note 119 above. See also Kheswa J G & Lobi T An Investigation of the Effectiveness of 
Rehabilitation in the Correctional Centre, Eastern Cape. A Phenomenological Study (2014) 5 
Mediterranean Journal of Social Sciences 610, 615 with reference to rape. 
640 See Lee v Minister of Correctional Services (note 603 above) para 232. 
641 This statement reflects what offenders mentioned in the research done by Manganye P M (note 525 
above) 91-92. It was based on the maximum correctional centres in the North West Province. 
642 Section 8 (6) of the Act 111 of 1998. 
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every offender must enjoy access to these amenities at a distinct time643 and without 

any unjustifiable delays or obstacles. 

While in Lee v Minister of Correctional Services644 the court found that the dignity of 

the plaintiff was violated and further confirmed the positive obligation of the state to 

provide adequate nutrition as a legitimate right of offenders. The judge indicated: 

It appears to me that in the context of the maximum-security prison at Pollsmoor the aforesaid 
measures would translate into … the provision of adequate nutrition to those who were 

undernourished and otherwise vulnerable to TB…645 

As for a specific diet, offenders’ right to traditional food was seen as a positive 

obligation of the state in Huang and Others v The Head of Grootvlei Prison and 

another.646 In this case, the facts were that the applicants, Chinese offenders, 

approached the court to be allowed to cook raw food in the Grootvlei prison kitchen as 

per their eastern tradition and at their own expense. They emphasised that since 1999, 

they had enjoyed a concession by which they could cook eastern food. Since January 

2003, the concession, however, had been unlawfully taken away from them. The court 

found that the state’s failure to allow the applicants to receive raw food and to prepare 

it as per their eastern tradition, as required by Section 8(3) of the Correctional Services 

Act, even though not yet commenced at the time, had violated their right to adequate 

nutrition647 as enshrined in Section 35(2)(e). Consequently, the court ordered the state 

to allow them to receive raw food, at the state’s expense, and to prepare it as per their 

preferred tradition.648 

Despite the order of the courts in the above two cases, the DCS still violated the 

offenders’ right to receive adequate and well-prepared food, as envisaged in Section 

35(2)(e) and Section 8 of Act 111 of 1998, in that it continued to provide poor quality 

 
643See s 8 (5) which states that “Food must be well prepared and served at intervals of not less than 
four and a half hours and not more than six and a half hours, except that there may be an interval of 
not more than 14 hours between the evening meal and breakfast.” 
644Lee v Minister of Correctional Services (note 603 above) para 263. 
645 Ibid paras 246-247. 
646 Huang & Others v The Head of Grootvlei prison & Another 2008 JOL 21089 (O) Case No  
  992/2003 (ZAFSHC) (Unreported judgement of 15 May 2003). 
647 Maseko T W Prison Inmates’ Socio-economic Rights in South Africa: Compatibility of Domestic Law 
with International Norms and Standards (unpublished LLD thesis, University of South Africa, 2014) 163. 
648 Ibid 164. 
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and not properly cooked food to offenders.649 Consequently, poor quality food made 

the rehabilitation of offenders difficult650 and affected their physical, mental, and 

psychological wellbeing.651 

There is also the problem of corruption that interferes with the right to rehabilitation of 

offenders when it comes to the right to food. Here, corrupt prison officials are prone to 

divert food meant for offenders.652 This illegal practice also means that for the 

exchange of money, offenders end up not receiving food that rightfully belongs to 

them. The DCS, however, implemented two units653 to deal with the matter of 

corruption, fraud, theft and various acts of maladministration. 

4.3.5.2 Right to clothing and bedding 

Section 10(1) of Act 111 of 1998 stipulates that it is a positive obligation of the DCS to 

provide clothing and bedding to each offender as per appropriate requirements of 

hygiene and climatic conditions. It is known that in South Africa, awaiting trial offenders 

wear yellow and blue fleece jerseys. Sentenced offenders wear orange suits to 

differentiate them from female offenders who wear blue-jeans or denim-skirts and 

white tops. Youth offenders wear red tracksuits or navy suits.654 In Chapter Three, it 

was shown regarding clothing and bedding655 that the colour of clothing could be 

concerning when it comes to an offender’s right to rehabilitation. It was seen that red 

causes more anger, sadness, and stupidity among offenders than other colours do.656 

 
649 This was also confirmed by Agboola C (note 539 above) 22. See also Manganye P M (note 525 
above) 95. Mubangizi J C (note 59 above) 203. See also Human Rights Watch ‘Prison in the 
“independent” homelands’, available at https://www.hrw.org/reports/1994/southafrica/15.htm, accessed 
on 22 June 2018. 
650 See Manganye P M (note 525 above) 95. 
651 See Cachalia at al, Fundamental Rights in The New Constitution (1994) 77.  
652 See Erasmus J ‘Prison corruption taking us backwards’ available at 
http://www.corruptionwatch.org.za/prison-corruption-taking-us-backwards/, accessed on 6 August 
2018. 
653 These are established in terms of Sections 95A and B of the Correctional Services Act, 111 of 1998 
as amended. These are namely, the Departmental Investigation Unit (DIU) which conducts 
investigations and the Code Enforcement Unit (CEU) which institutes disciplinary proceedings 
emanating from the investigations conducted by the DIU. See Department of Correctional Services 
Annual Report 2016/2017 Financial Year at 77. 
654  Foi Science (PTY) LTD ‘Foi sciences youth skills development programme’ Foi Sciences 28 March 
2015, available at https://foisciences.wordpress.com/2015/03/28/foi-sciences-youth-skills-
development-programme/, accessed on 25 May 2018. 
655 See heading 4.5.5.2. 
656 Ibid. 

http://www.corruptionwatch.org.za/prison-corruption-taking-us-backwards/
https://foisciences.wordpress.com/author/foisciences/
https://foisciences.wordpress.com/2015/03/28/foi-sciences-youth-skills-development-programme/
https://foisciences.wordpress.com/2015/03/28/foi-sciences-youth-skills-development-programme/
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As a consequence, red produces more negative emotions and a poorer quality of 

work.657 

Although the study undertaken by Badiktsie had not much to do with the colour of the 

uniform, the study revealed important observations regarding the behaviours of 

juvenile offenders.658 The behaviour of the latter confirmed the negative effect of red 

on youth offenders. In a study, teachers indicated that some learners lost interest in 

learning in general while others lost the power of numerical concentration.659 In 

Badiktsie’s study, one of the teachers highlighted that: 

learners do not want to read or to speak English openly in class, since they worry about being 
seen to be stupid or ignorant or lacking in English skills. Hence, there are low literacy levels 

and fear of failure, and being embarrassed among peers.660 

Despite the issue of stupidity and ignorance, as mentioned above, there is also the 

issue of anger of which the inability to control it amounts to impulsive violent 

behaviours.661 Some young offenders became disobedient to the point of threatening 

teachers.662 The changed attitude was an indication that the young offenders no longer 

entertained any interest with classes.663 Due to overcrowded conditions, some prison 

centres still experience the problem of a shortage of bedding664 resulting in offenders 

resorted to either sleep in toilet blocks or in shifts.665 

4.3.5.3 Right to medical/healthcare 

The right of offenders to medical care is protected under Section 27(1) and Section 35 

(2) (e) of the 1996 Constitution. Both provisions show that providing medical care to 

offenders forms part of the humane values espoused by the Constitution drafters. Just 

 
657 Ibid. 
658Badiktsie M T L The Experiences of Teachers in Addressing the Academic Wellness of Juvenile 
Offenders Leaners (unpublished LLM thesis, University of South Africa 2015) 66, 70-71. 
659 Mkosi N G (note 601 above) 82. 
660 Badiktsie M T L (note 658 above)71. 
661 Larner S Pathways from Violence: The Impact of Community-Based Intervention on Offenders 
Reintegration in Gugulethu (2017) SA Crime Quarterly 41, 47. 
662 Mkosi N G (note 601 above) 82. 
663 Badiktsie M T L (note 658 above) 74-75. 
664 Makou G, Skosana I & Hopkins R ‘Factsheet: The state of South Africa’s prisons’ Africa Check 18 
July 2017, available at https://africacheck.org/factsheets/factsheet-the-state-of-south-africas-prisons/, 
accessed on 25 June 2018. 
665Azzakani R “Prisoners ‘sleeping in shifts” News24 7 December 2004, available at 
https://www.news24.com/SouthAfrica/News/Prisoners-sleeping-in-shifts-20041206, accessed on 18 
May 2018. 

https://africacheck.org/factsheets/factsheet-the-state-of-south-africas-prisons/
https://www.news24.com/SouthAfrica/News/Prisoners-sleeping-in-shifts-20041206
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like the rest of the rights mentioned above, the offenders’ right to medical care is a 

socioeconomic right designed to be fulfilled at the state’s expense. Section 12(1) of 

Act 111 of 1998 provides that adequate healthcare enables offenders to enjoy a 

healthy life. The right to medical care requires the provision of medical practitioners666 

within the prison system. Part of their wellbeing is that offenders should be encouraged 

to go through medical treatment.667 Offenders could also be treated by a private 

medical practitioner of their choice at their expense provided approval is obtained from 

the Head of the Correctional Centre.668 

For the wellbeing of offenders, the DCS hires qualified medical practitioners to work 

as surgeons and experts in the prevention and treatment of diseases such as 

tuberculosis.669 Also, the DCS obtained the services of professional nurses to work 

within the department.670 The department also employs professors with qualifications 

in biochemistry, chemistry, and microbiology.671 These medical practitioners, however, 

are not provided at all prison centres.672 Consequently, offenders try by all means to 

take care of themselves with personally bought patent-medication.673 This means that 

if there is no money, there will be no medication either. 

Despite the commitments of the DCS to ensure that medical treatments are provided 

to offenders as per the requirements of the Constitution and the Act,674 fulfilling the 

right to medical care still have many challenges. These challenges are connected to 

the service delivery and shortage of employees. For example, in the case of Lee v 

Minister of Correctional Services, the court stated that: 

The plaintiff testified that during his hospitalisation he would receive his medication daily. 
Once he was sent back to his cell, however, he experienced some difficulty in obtaining his 
medication. He denied that a nurse handed out medication in the section on a daily basis. 
According to his recollection, a nurse would conduct ‘pill parade’ in the section once a week, 

 
666 See s 12 (b) (3) of Act 111 of 1998. 
667 Section 12 (4) (a) of Act 111 of 1998. 
668 Ibid s 12 (3).  
669 See Lee v Minister of Correctional Services (note 603 above) paras 25, 33 & 59. See also Neluheni 
v South African Custodial Management and others (note 623 above) para 37. See also Ackroyd B 
‘Better Treatment for HIV and TB in prison, says Deputy Minister’ eNCA 1 December 2014 at par 7, 
available at https://www.enca.com/south-africa/prisoners-get-better-treatment-hiv-andtb-says-deputy-
minister, accessed on 23 June 2018. 
670 Ibid paras 34-35. 
671 Ibid para 36.  
672 Agboola C (note 539 above) 21. 
673 Ibid at 22. 
674 Act 111 of 1998. 

https://www.enca.com/south-africa/prisoners-get-better-treatment-hiv-andtb-says-deputy-minister
https://www.enca.com/south-africa/prisoners-get-better-treatment-hiv-andtb-says-deputy-minister
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but if there was a staff shortage, a week or two would sometimes pass without any pill parade 
being conducted. Indeed, on one occasion prior to becoming ill with TB, he did not receive 
any of his chronic medication for a period of 3 weeks. This fact was noted on his medical file 

after he had complained to Dr Craven.675 

When a case such as the above arises, offenders could develop drug-resistant TB, 

where, the story was told by the plaintiff. It was confirmed that, because of a lack of 

appropriate medical treatment, multi-drug-resistant tuberculosis spread within the 

Pollsmoor prison and could lead to numerous deaths.676 Consequently, the plaintiff 

had, among other survival strategies, resorted to bribing prison personnel to get his 

full medication677 which he was supposed to get at the state’s expense. This situation 

becomes more dangerous for offenders whose immune system has already been 

compromised.678 

It should be noted that medical care is not only provided in case of sickness or 

pregnancies. It is also provided even in cases of injury. This can be seen, for example, 

in the case of Neluheni v South African Custodial Management and others679 who at 

some time, experienced the failure of the department to fulfil its duty in time, having 

taken almost six months for the urologist to see the sick offender. 

Even if providing medical treatment is a positive duty of the DCS, it, however, is a 

breach of the law when it does so without the offender’s consent. This can be 

confirmed in Section 12(4)(b), which states that “no inmate may be compelled to 

undergo medical intervention or treatment without informed consent unless failure to 

submit to such medical intervention or treatment will pose a threat to the health of 

other persons”. In Neluheni v South African Custodial Management and others, the 

plaintiff’s right guaranteed in Section 12(4)(b) was violated because it was stated that: 

 
675 Lee v Minister of Correctional Services (note 603 above) paras 47, 58, 59 (4) (5), 65, 72, 74, 77, 
104, 248, 249 & 257.4. See also Agboola C (note 539 above) 21. See also Mawson N ‘Dying for right 
to medical parole’ IOL 30 August 2015, available at https://www.iol.co.za/sundayindependent/dying-for-
right-to-medical-parole-1907688, accessed on 23 May 2018. 
676 Lee v Minister of Correctional Services (note 603 above) para 73. 
677 Ibid para 48. 
678 See Maregele B ‘South Africa: HIV-Positive prisoner denied antiretroviral treatment’ All Africa 3 
February 2016, available at http://allafrica.com/stories/201602031370.html, accessed on 25 June 2018. 
See also Davies A E C G & Karstaedt A S ‘Antiretroviral outcomes in South African prisoners: A 
retrospective cohort analysis’ available at 
http://journals.plos.org/plosone/article?id=10.1371/journal.pone.0033309, accessed on 25 June 2018. 
679 Neluheni v South African Custodial Management and others (note 623 above) para 114. 

https://www.iol.co.za/sundayindependent/dying-for-right-to-medical-parole-1907688
https://www.iol.co.za/sundayindependent/dying-for-right-to-medical-parole-1907688
http://allafrica.com/stories/201602031370.html
http://journals.plos.org/plosone/article?id=10.1371/journal.pone.0033309


  

134 

 

Alleging that whilst he was at the single cell in E Block, that is segregation, without anybody 
consulting him, he was fed Antiretrovirals tablets (ARVs) He was kept in hospital for the 
treatment of a Stephen John Syndrome("SJS") without being informed about it. Only when he 
enquired from a nurse, was he told that he has the syndrome. When he complained about the 
ARVs he was then transferred without being consulted or told what is wrong with him. He was 
told he was crazy. In August 2012 he was injected with something that made him numb and 
sleepy all the time and smuggled to Barberton Prison without being consulted, where he was 
not allowed to communicate with his lawyer, mother or anybody. The move was not as a result 
of his request. However, because he was always sick there, they could not do anything to 
him. They ended up moving him to Mantashe. Till today he does not know where Barberton 

is…680 

From the above, when offenders are not provided with proper and consistent medical 

treatment, they will grow weak day-by-day and consequently, experience difficulties in 

participating in rehabilitation programmes. In Lee v Minister of Correctional Services, 

there were times when the victim was not feeling well. In consequence, prison warders 

had to arrange to take him back to his cell.681 It was hard for a person such as the 

plaintiff to fully participate and concentrate on any rehabilitation programmes. As in 

the case where he was given medication without his consent, it became dangerous 

because no one knew if he was allergic or not. This case confirms that a lack of 

medical attention could also negatively affect the rehabilitation process. 

4.3.5.4 Right to adequate accommodation 

Offenders’ right to accommodation is protected under Section 35(2)(e) of the 

Constitution. Section 7(1) of Act 111 of 1998 supports the Constitution’s requirements 

regarding the right to accommodation and that the state must detain offenders in cells 

that meet the requirements prescribed by law regarding floor space, cubic capacity, 

lighting, ventilation, sanitary installations, and general health conditions adequately 

consistent with their human dignity. As part of adequate accommodation, the Act 

requires that the DCS should keep separately:682 

• sentenced and presentence offenders; 

• male and female offenders; and 

• children and adult offenders. 

 
680 Ibid para 26. 
681 Lee v Minister of Correctional Services (note 603 above) para 51. 
682 Section 7 (2) (a) (b) (c) of the Act 111 of the 1998. 
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Moreover, the separation should also consider the offenders’ specific ages, health, 

and security risk categories.683 The head of the prison, however, is permitted, except 

in the case of sleeping accommodation, to relax the above provision where the support 

services or medical treatment permit.684 This means that offenders could be mixed 

when circumstances such as providing the development support services or medical 

treatment demand.685 

Despite South Africa’s commitment to fulfilling offenders’ constitutional rights to 

adequate accommodation, the issue of overcrowding within the prison systems poses 

a challenge when it comes to complying with this right.686 Some problems of 

overcrowding are connected to poverty. For example, offenders who must be released 

on bail find themselves having to stay in detention when they are unable to afford bail. 

This reality was highlighted in Judge Fagan’s obiter dictum when he said: “It is only 

poverty that is keeping them in jail, at a cost to society of R110 per person per day”.687 

Overcrowding negates the right to adequate accommodation. This fact was raised in 

Lee v Minister of Correctional Services as a factor contributing to the spread of 

contagious diseases.688 Furthermore, some prisons are old.689 Consequently, further 

problems arise related to sanitation and ablution inadequacies.690 Most prisons, small 

or large, carry almost three times the certified maximum holding capacity of the 

population.691 As evidence, one could duly expect that overcrowding will interfere with 

the fulfilment of the right to rehabilitation as overcrowding has an impact on the number 

of employees and quantity of food supplied, the quality of bedding, medical care and 

 
683 Ibid s 7 (2) (d).  
684 Ibid s 7 (3).  
685 Muntingh L ‘A guide to the rights of inmates as described in the Correctional Services Act  
and Regulations’ 2006 (revised 2010) CSPRI at 18.  
686 This has been confirmed as well by Nevin A ‘Prison overcrowding: No more band-aid solutions’ Mail 
& Guardian 13 March 2017, available at https://mg.co.za/article/2017-03-13-00-prison-overcrowding-
no-more-band-aid-solutions, accessed on 23 June 2018. See also Steinberg j ‘Prison overcrowding and 
the Constitutional right to accommodation in South Africa’ (2005) CSVR at 9. 
687 See Brivik A The Impact of Overcrowding on Prisoners’ Rights (unpublished LLM thesis, University 
of Cape Town, 2005) 32. 
688 Lee v Minister of Correctional Services (note 603 above) paras 223, 224, 244, 245, 250. See also 
Brivik A (note 687 above) 40. 
689 South African Prisons ‘Where life means death: Capital punishment has been abolished, but jail can 
be fatal’ 25 March 2004, available at www.econimist.com, accessed on 23 July 2018. 
690Ntsobi M P Privatization of Prisons and Prison Services in South Africa (unpublished LLM thesis 
University of Western Cape, 2005) 68-69. 
691 See The Judicial Inspectorate for Correctional Services Annual Report for the Period 01 April 31 
March 2016 at 50. See also the Judicial Inspectoral Report (2004) 21. 

http://www.econimist.com/
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ultimately, affects the rehabilitation programmes. Overcrowding sometimes constrains 

offenders to even sleep in toilets.692 

4.4 REHABILITATION AS A RIGHT REQUIRING PROFESSIONAL SERVICES 

Prison is not a place where offenders should supervise themselves. The Mandela 

Rules specify that the duty undertaken within prison is a social service of great 

significance,693 which requires a proper and well-organised administration. For this 

reason, the DCS collaborates with employees, including: 

4.4.1 Psychiatrists 

All through this chapter, the writer has shown the right to rehabilitation imposes a 

colossal duty touching on the right to self-determination, education, work, religion, 

cultural activities, vocational training, sports activities, contact with the outside world, 

medical care, and food and drinking water. Overcrowding, torture and systemic 

shortage of some of the mentioned amenities, however, stand in the way of the 

effectiveness of rehabilitation. Against this background, it is no wonder that suicides 

and depression are the primary cause of unnatural deaths in South African prisons.694 

This observation is enough reason to post psychiatrists within the prison system.  

Section 12(2)(b) of Act 111 of 1998 shows that medical treatment must be provided 

as a matter of necessity in healthcare institutions because the Department of Health 

must provide health services to offenders.695 Neluheni v South African Custodial 

Management and others696 and Director of Public Prosecutions, Gauteng v Pistorius697 

are examples of cases where offenders are at least treated by the psychiatrists in 

 
692 Judicial Inspectorate of Prisons Annual Report for the period 1 April 2005 to 31 March 2006 at 19. 
693 Rule 74 (2) of the Mandela Rules.  
694 Lotter E ‘Depression behind SA bars’ Health 24 2 November 2014, available at 
https://m.heath24.com/Medical/Depression/News/Prevalence-of-mental-disorders-in-SA-prisons-
20141112, accessed on 23 June 2018.  
695 Sukeri K at al ‘Forensic mental health services: Current service provision and planning for a prison 
mental health service in the Eastern Cape’ (2016) South African journal of Psychiatry at 1.  
696 Neluheni v South African Custodial Management and others (note 623 above) para 29. It was at 
least proven that after all the plaintiff went through he was checked by a psychiatrist whilst in hospital. 
697 Director of Public Prosecutions, Gauteng v Pistorius (note 18 above).  

https://m.heath24.com/Medical/Depression/News/Prevalence-of-mental-disorders-in-SA-prisons-20141112
https://m.heath24.com/Medical/Depression/News/Prevalence-of-mental-disorders-in-SA-prisons-20141112
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response to mental health problems.698 There, however, is still a high prevalence of 

mental disorders among offenders in South African prisons that remain untreated.699 

4.4.2 Psychologists 

According to Section 41(4) of Act 111 of 1998, the DCS must provide programmes 

that meet the specific needs of offenders. Section 41(3), therefore, requires that the 

DCS should provide psychological services. Concerning the psychological need of 

offenders, this programme seems to be understood within Section 38(1) (d) of Act 111 

of 1998 and Section 9.6.3 of the 2005 White Paper on Correctional Services as 

commencing once the offenders enter the prison system. The purpose of doing so is 

to develop and promote the wellbeing of their mental health.700 Only sentenced 

offenders, however, are eligible to go through such programmes701 and the necessity 

for them to participate in these programmes depends on the nature of the crime they 

committed and to which extent there could be a treat to the community.702 

Psychologically, the rehabilitation process must benefit the offenders. Section 9.6.4 of 

the 2005 White Paper emphasises that this “process must also be responsive to the 

special needs of women. In addition, specific processes designed for the youth must 

be provided for young offenders”. 

For offenders to benefit, the department permanently collaborates with psychologists. 

For example, by July 2006, 55 psychologists were permanently employed within the 

department. This number was regarded as the highest so far in many years,703 as 

compared to that of 2005 when the department worked only with 25 psychologists. 

 
698 See Lotter E ‘Depression behind SA bars’ Health 24 2 November 2014 at para 7, available at 
https://m.heath24.com/Medical/Depression/News/Prevalence-of-mental-disorders-in-SA-prisons-
20141112, accessed on 23 June 2018.  
699 See Naidoo S & Mkize D L ‘Prevalence of mental disorders in a prison population in Durban, South 
Africa’ (2012) African Journal of Psychiatry 30, 33. See Gumede M “Vacant psychiatric posts blamed 
for ‘prison crisis’” BL 25 July 2017 available at https://www.businesslive.co.za/bd/national/health/2017-
07-25-vacant-psychiatric-posts-blamed-for-prison-crisis/, accessed on 23 June 2018. See also De Kock 
J H & Pillay B J ‘A situation analysis of psychiatrists in South Africa’s rural primary healthcare settings’ 
(2017) African Journal of Primary Healthcare & Family Medicine at 1. 
700 Section 41 (3) of Act 111 of 1998. See also para 9.6.4 of the 2005 White Paper on Correctional 
Services. 
701 Section 41 (5) of Act 111 of 1998.  
702 Section 4 (6) of Act 111 of 1998. 
703Department of Justice and Constitutional Development Justice and Correctional Services 
(2005/2006) South Africa Yearbook 387, 413, available at www.justice.gov.za, accessed on 23 June 
2018.  

https://m.heath24.com/Medical/Depression/News/Prevalence-of-mental-disorders-in-SA-prisons-20141112
https://m.heath24.com/Medical/Depression/News/Prevalence-of-mental-disorders-in-SA-prisons-20141112
https://www.businesslive.co.za/bd/national/health/2017-07-25-vacant-psychiatric-posts-blamed-for-prison-crisis/
https://www.businesslive.co.za/bd/national/health/2017-07-25-vacant-psychiatric-posts-blamed-for-prison-crisis/
http://www.justice.gov.za/
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With the problem of the shortage of psychologists in South Africa,704 one can deduce, 

however, that the increase in the intake of psychologists had a significant impact on 

the DCS as a public sector.  

As Barnwell705 states, psychology is one of the most unequally distributed health 

disciplines in South Africa. Further, most psychologists work for private rather than for 

public clients.706 This could be why the target of the DCS is sometimes unstable when 

it comes to the permanency of psychologists within the prison systems. For example, 

if the target of vacancy for professional and scarce skills is estimated to be below 50 

per cent, the average vacancy of other professions could be at 38.5 per cent whereas 

in the case of other professions, such as psychologists, most of the time the target 

stays above the target.707 It is arguable whether 52 per cent and 67 per cent represent 

the best scenario.708 This means that the offenders’ rights to rehabilitation would also 

depreciate as offenders will keep on being depressed or traumatised by the prison 

environment, thus calling for psychological interventions in the best interest of the 

affected offenders. 

The following strategic interventions by the DCS, however, has helped to overcome 

employee shortages709 such as: 

• Contracting external registered psychologists. This, however, should be done 

only if a medical practitioner referred the offender for psychological treatment. 

• Allowing offenders to see a private psychologist. This is consistent with Section 

12(3) of Act 111 of 1998. The section also stipulates that the offenders will be 

personally liable for the expense. 

 
704Flanagan L ‘AS short of psychologists’ 13 November 2014, available at 
https://www.iol.co.za/news/politics/sa-short-of-psychologists-1779737, accessed on 23 June 2018.  
705 Barnwell G ‘SA psychologists need to get involved at grassroot level” Health 24 30 March 2016, 
available at https://m.health24.com/Mental-health-in-SA/opinion-psychologists-are-playing-a-
defensive-game-2016330, accessed on 23 June 2018.  
706 Ibid.  
707 South Africa Department of Correctional Services: Annual Report 2009/2010 Financial Year at 36. 
708 Ibid.  
709 Department of Justice and Constitutional Development Justice and Correctional Services 
(2005/2006) South Africa Yearbook 387, 413, available at www.justice.gov.za, accessed on 23 June 
2018.  

https://www.iol.co.za/news/politics/sa-short-of-psychologists-1779737
https://m.health24.com/Mental-health-in-SA/opinion-psychologists-are-playing-a-defensive-game-2016330
https://m.health24.com/Mental-health-in-SA/opinion-psychologists-are-playing-a-defensive-game-2016330
http://www.justice.gov.za/
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• Engaging final-year students completing their MA degrees in clinical or 

counselling psychology to provide services within the department without 

remuneration under the supervision of their respective universities. 

From the above, one could conclude that the effort of the DCS so far to overcome the 

challenges of vacant posts could positively affect the offenders’ right to rehabilitation 

because the mental health of offenders is a sector that requires permanent follow-up, 

as rehabilitation invariably demands a holistic approach. There, therefore, should be 

no gap when it comes to the mental health and physical wellbeing of offenders still 

under incarceration.”710  

4.4.3 Social workers 

Social needs are part of the assessment that offenders are obliged to undergo on 

admission to prison, as provided in Section 38(1) of Act 111 of 1998. This is because 

knowing the social needs of offenders would critically affect the wellbeing of offenders, 

in the process of rehabilitation. Section 41 (3) of Act 111 of 1998 and Section 9.6.4 of 

the 2005 White Paper on Correctional Services require that the “department must 

provide social services in order to develop and support sentenced prisoners by 

promoting their social functioning and mental health”. 

To prepare offenders for reintegration into the community, it is emphasised that the 

DCS should collaborate only with social workers who are registered with the South 

African Council of Social Workers and Professions. This enables offenders to cope 

effectively with problems related to their social functioning.711 The department, 

therefore, provides programmes on life-skills, family care and marriage, alcohol and 

drug abuse, orientation, sexual offences, trauma, pre-release, and HIV and AIDS.712 

Programmes such as life-skills and drug abuse are necessary and effective in the 

rehabilitation of offenders.713 There, however, are instances where the needs 

assessment did not receive priority. For a better response to the rehabilitation needs 

 
710 Section 4.2.2 of the 2005 White Paper on Correctional Services.  
711 Department of Justice and Constitutional Development Justice and Correctional Services 
(2005/2006) South Africa Yearbook 419, 446. 
712 Ibid. 
713 See Kheswa J G & Lobi T (note 639 above) 616. 
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of offenders, the following are some of the critical elements in the process of the 

assessment:714 

• security classification for custody; 

• health needs; 

• educational needs; 

• social and educational needs; 

• religious needs; 

• specific development programme needs; 

• work allocation; 

• allocation to a specific correctional centre; and 

• needs regarding reintegration into the community. 

In some prison systems, this step of assessment does not always receive attention.715 

Offenders, therefore, find themselves in the wrong rehabilitation programmes.716 This 

mismatch could be one of the reasons why the right to rehabilitation seems to be 

compromised or neglected. Consequently, once released, the probability to re-offend 

becomes unavoidable. 

As already seen above, the problem of overcrowding carries a greater factor militating 

against fulfilling the right to rehabilitation. This problem also affects the number of 

social workers in prison systems.717 For example, in 2005 the department hired 462 

social workers, but this number is not always stable. For the 2016/2017 year, the DCS 

report indicated that the strategic objective to correct offender behaviour through 

access to social work employees were rated at 67 per cent but only 58 per cent was 

achieved. The 9 per cent deviation was due to the persistent vacancy of social 

 
714Muntingh L A Guide to the Rights of Inmates as Described in the Correctional Services Act and 
Regulations 2006 (revised 2010) 49. See also Coetzee W The Assessment of Inmates: A philosophical 
historical perspective of the South African situation (2003) 1 at 38.  
715 See Thinane T S (note 536 above) at 39-40. See also Judicial Inspectorate of Prisons Annual Report 
for the period 1 April 2006 to 31 March 2007 at 19. 
716Some offenders, especially young offenders, would prefer to participate in skills development 
programmes than listening to a teacher like in the formal school system environment. See Ngobeni S 
C (note 505 above) 42.  
717 This has been a problem of some years ago up to now. See Tapscott (note 537 above) 5. See also 
Judicial Inspectorate of Prisons Annual Report for the period 1 April 2006 to 31 March 2007 at 22. 



  

141 

 

workers.718 This gap means that some offenders could spend their whole incarceration 

period without seeing social workers. 

4.4.4 Teachers or educators 

Recognising offenders’ right to education means also providing educators. As 

evidence, the 2016/2017 DCS’s annual report shows that 600 posts were allocated by 

the department while only 515 posts were filled. This amount to a 14.2 per cent 

shortage.719 Consequently, the department employs only qualified educators that are 

registered with their professional body, the South African Council for Educators.720 The 

purpose of doing so is to allow prison educators to operate in line with the educational 

programmes that are rendered in the community. This alignment is also done by 

workshops that prison educators attend together with the Department of Education 

educators. For example, in 2011, educators in full-time employment in the DCS were 

trained together with other educators in the Department of Basic Education for 

Curriculum and Assessment Policy Statement implemented in Grade 10 for the first 

time in 2012 in all public schools within the country.721 But three years later, it seems 

as if this training did not effectively involve many educators who still lack the 

knowledge to help offenders.722 

Even if educators are available, the problem of security poses a major snag to the 

provision of educational programmes to offenders. This speaks to the fact prison 

officers must escort young adult offenders to attend classes.723 This means that if 

prison officials neglect to do their job, offenders would miss class.724 

Speaking about shortages, the department put in place some strategies to use 

offenders who are qualified to teach.725 This is confirmed in the case of C V v the 

 
718 See also South Africa Department of Correctional Services Annual Financial Year Report 
(2016/2017) at 63. 
719 Ibid at 89.  
720 Mkosi N G (note 601 above) 73. See also Ngobeni S C (note 505 above) 35. 
721 Ibid. See also Badiktsie M T L (note 658 above) 68. 
722 See for example the problem of vocational training programmes raised by Ngobeni S C (note 505 
above) 37. Tapscott C (note 537 above) 17. 
723 Ngobeni S C (note 505 above) 40. 
724 Ibid. See also the problem of security in Badiktsie M T L (note 658 above) 66. 
725 The minimum requirement for employment in the Department of Correctional Services is that of 
Senior Certificate. Programme facilitators therefore either had a Senior Certificate, or a Senior 
Certificate plus a diploma or degree. See Ngubane S M (note 537 above) 63. See also Mkosi N G (note 
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Minister of Correctional Services726 and Henry v Minister of Correctional Services & 

others727 where qualified offenders could help other offenders depending on the 

subject. It is clear that at least the DCS is willing to provide a prison where sentenced 

offenders could catch up with a lost opportunity to receive an education. 

4.5 PARTICIPATION OF THE COMMUNITY TO FULFIL THE RIGHT TO 

REHABILITATION 

Section 22 of the 2005 White Paper on Correctional Services states that: 

In order to promote the effectiveness and sustainability of social integration, the need to create 
an integrated support system with active involvement of other role-players such as community 
institutions and corporations... The involvement of other role-players will encourage further 
rehabilitation, employment opportunities, support services and prevention of recidivism… 

As already indicated, the right to rehabilitation imposes a duty that also includes the 

participation of the community. Community involvement is critical because the right to 

rehabilitation is a solidarity right. The community must know that offenders are sent to 

prison not for the crime committed in prison but for the crime they committed within 

the community. Offenders, therefore, should feel a sense of community and not feel 

excluded from it.728 It means that somewhere and somehow there should at least be 

some buy-in from the community to hamper the re-commission of crimes. As Article 

29 (1) of the UDHR states “Everyone has duties to the community in which alone the 

free and full development of his personality is possible”. One of the duties one could 

fulfil is to protect the community from all forms of crimes. In South Africa, there are 

many role-players in the protection of the community.729 Only a few will be mentioned 

regarding the fulfilment of the right to rehabilitation. 

 
601 above) 73. Monama T ‘Prison becomes a school for inmates’ 9 October 2017, available at 
https://www.iol.co.za/the-star/prison-becomes-a-school-for-inmates-11524215, accessed on 23 June 
2018.  
726 C V v the Minister of Correctional Services case No: 48967/2012 para 3. 
727 Henry v Minister of Correctional Services & others (note 504 above). 
728 Section 5.2.9 of the 2005 White Paper on Correctional Services.  
729 Such as the South African Human Rights Commission, South African Prisoners’ Organization for 
Human Rights, Judicial Inspectorate of Prisons and so forth.  

https://www.iol.co.za/the-star/prison-becomes-a-school-for-inmates-11524215


  

143 

 

4.5.1 National institute for crime prevention and the reintegration of offenders 

(NICRO) 

As a non-governmental organisation, NICRO was established in 1910 to reduce and 

prevent crime. NICRO works in all nine provinces in South Africa and operates in four 

main services, including “crime prevention, diversion, offender reintegration, and non-

custodial sentencing”.730 NICRO runs four projects through which it prevents crime, 

including Victims to Victory, Make a Fresh Start, Have Your Slice of Cake, and Youth 

at Risk. For this study, only a Make a Fresh Start and Have Your Slice of Cake projects 

are relevant. The Make a Fresh Start project provides:731 

• The Tough Enough programme through which the life-skills development and 

personal empowerment opportunities are offered to offenders so that they 

easily rehabilitate and reintegrate within the community as transformed, 

productive, and responsible law-abiding citizens rather than troublemakers. 

Because offenders should not see that life is easy and other people should fulfil 

their responsibilities, NICRO enables them to lead a constructive life by working 

and providing for their families while resisting the challenges that could lead 

them to commit crime. It is in this way that offenders can gain a sense of full 

responsibility and not to re-offend. 

• The Esther Lategan Study Fund for prisoners. In this programme, offenders are 

assisted with funds while they are still incarcerated so that they could pursue 

their studies. 

• The NICRO Creative Arts Awards for Prison Art. Through this event, all 

offenders can exhibit their artwork. It is a competition that includes various 

categories of art such as painting, fabric painting, matchstick construction, 

recycling, calligraphy, wood crafting, leatherwork, needlework, and poetry and 

prose. 

 
730 De Beer A ‘NICRO aims to make the country a safe place’ News24 28 June 2017, available at 
https://m.news24.com/SouthAfrica/Local?PE-EXpress/nicro-aims-to-make-the-country-a-safe-pace-
20170626, accessed on 23 June 2018.  
731See ‘NICRO-South Africa (2004)’, available at http://www.comminit.com/content/nicro%E2%80%93-
south-africa, accessed on 23 July 2018. NICRO Annual Report (2015/2016) 5. Read also NICRO 
Annual Report (2015/2016) 5. 

https://m.news24.com/SouthAfrica/Local?PE-EXpress/nicro-aims-to-make-the-country-a-safe-pace-20170626
https://m.news24.com/SouthAfrica/Local?PE-EXpress/nicro-aims-to-make-the-country-a-safe-pace-20170626
http://www.comminit.com/content/nicro%E2%80%93-south-africa
http://www.comminit.com/content/nicro%E2%80%93-south-africa
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The Have your Slice of Cake project deals with, among others, ex-offenders who 

would wish to start their business and ensures that the business ventures succeed so 

that rehabilitated offenders could live a self-sustaining life within the community. A 

salient point with NICRO services is that 91 per cent of those who attend its 

programmes “choose to start a new, healthy life”732 without committing crime. In some 

instances, this percentage has risen to 98. Its services succeed because the 

programmes are “client-based”.733 There, however, are instances where, as any NGO, 

NICRO also experiences financial challenges,734 which, according to Judge Erasmus, 

need the support of civil society.735 The NICRO intervention is relevant because 

intervention to fulfil the right to rehabilitation requires the principle of Ubuntu. To, 

therefore, start without completing tends to destroy the aim of rehabilitation. If the 

principle of Ubuntu is not applied, the rights of offenders regarding rehabilitation 

becomes frustrated. 

4.5.2 Khulisa 

Khulisa was founded in 1997 as a non-profit national organisation with a mission to 

rehabilitate and restore and reintegrate offenders into society. Its vision is to build a 

safe and healthier crime-free South Africa.736 Given that the rehabilitation of offenders 

requires a holistic approach,737 Khulisa aims to prevent crime by identifying and 

addressing the systemic challenges that the country faces holistically. It is well-known 

that not being able to lead a meaningful life in society could lead one to commit a 

crime. For this study, the programmes that Khulisa offers are relevant such as:738 

 
732 NICRO Annual Report (2015/2016) 1. 
733 Steyn F Review of South African Innovation in Diversion and Reintegration of At-Risk Youth (2005) 
248. 
734 De Beer A (note 730 above).  
735 NICRO (note 732 above) 1. NICRO Annual Report (2016/2017) 2. 
736 Khulisa Social Solution Corporate Annual Reports (2014/2015) 14, available at 
http://www.khulisa.org.za/home/khulisa-annual-report-khulisa-rerevised/, accessed on 23 July 2018. 
737 Section 4.2.2 of the 2005 White Paper on Correctional Services. 
738 Watkins G ‘Silence the violence’ available at http://www.workinfo.org/index.php?articles/item/534-
silence-the-violence, accessed on 22 May 2018. See also Colburn K & Newaalk R Service-Learning 
Paradigms: Intercommunity, Interdisciplinary and International (2007) 162. Read also Department of 
Correctional Services Annual Report (2006/07) 18. Ntshangase N An Examination of The 
Implementation of Khulisa Social Solutions’ Juvenile Diversion Programmes in KwaZulu-Natal 
(unpublished LLM thesis, University of KwaZulu-Natal, 2016) 71. 

 

http://www.khulisa.org.za/home/khulisa-annual-report-khulisa-rerevised/
http://www.workinfo.org/index.php?articles/item/534-silence-the-violence
http://www.workinfo.org/index.php?articles/item/534-silence-the-violence
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• My Path. This is a self-help programme in which offenders learn about 

themselves to understand the existential situation in which they are. Once this 

step is taken positive, offenders are prepared for reintegration into society as 

meaningful and productive members. 

• Street Law. This programme addresses the ignorance of human rights that 

could lead many to infringe rights. Through street law programmes, offenders 

are taught to understand human rights and responsibilities entailed therein. 

• Face it programme. This programme encourages offenders to begin to 

challenge violent behaviour, whether verbal, physical, or emotional so that 

offenders could be aware of its consequences. In addressing the problem of 

violent behaviour, Khulisa goes to the root of antisocial behaviour and the 

impact it has on the community daily. Consequently, offenders are taught the 

need to make non-violent choices. 

• The restorative justice programme consists of the offender facing the victim of 

the crimes he or she has perpetrated so that both perpetrator and victim could 

negotiate a reconciliation. In so doing, restorative justice plays two roles. It 

heals the victim while, at the same time, rehabilitating the offender to confront 

the consequences of his behaviours. 

• Peer Drugs and HIV/AIDS Education programme trains offenders in the 

awareness and prevention of HIV/AIDS. 

From the principle such as “let the hands that hurt be the hands that heal”, Khulisa 

also works with ex-offenders to sensitise children in places such as schools in their 

community. In this way, ex-offenders can amend their wrong behaviours. Although 

Khulisa has several funders, including public and private739 such as NICRO,740 

Khulisa, however, also experiences the problem of funding.741 

 
 

739Khulisa Social Solution Corporate Annual Reports (2014/2015) 14, available at 
http://www.khulisa.org.za/home/khulisa-annual-report-khulisa-rerevised/, accessed on 23 July 2018. 
740 NICRO Annual Report (2016/2017) 19. 
741 Watkins G ‘Silence the violence’ available at http://www.workinfo.org/index.php?articles/item/534-
silence-the-violence, accessed on 22 May 2018. 

http://www.khulisa.org.za/home/khulisa-annual-report-khulisa-rerevised/
http://www.workinfo.org/index.php?articles/item/534-silence-the-violence
http://www.workinfo.org/index.php?articles/item/534-silence-the-violence
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4.5.3 The department of basic education with its Kha Ri Gude programme 

The right to rehabilitation requires players to cooperate to ensure “responsibility for 

development and rehabilitation of offenders”.742 Based on this view, Kha Ri Gude, 

which means “let us learn” in Tshivenda, became a mass literacy programme743 that 

started in 2008 managed by the Department of Basic Education. If one has to go a bit 

back in mentioning NICRO, one should add that some of its programmes “involve 

reading and writing”.744 The illiteracy of offenders always poses a problem that must 

be resolved during incarceration.745 Illiterate offenders are referred to the Kha Ri Gude 

programme. The positive effect of this programme is that offenders who participated 

in it acknowledge the positive impact it has brought into their lives.746 The ability to 

read and write offers enough reason to duplicate it in all nine provinces of South Africa 

and to offer it in all the official languages of the country. Lessons are provided free. It 

helps offenders to become self-reliant and to participate economically in society. 

4.6 CONCLUSION 

This chapter analysed the respect, protection, and fulfilment of offenders’ rights to 

rehabilitation in South Africa. The rehabilitation of offenders encapsulates a cluster of 

sub-categories of rights with which the state must not interfere but is obliged to protect, 

promote, and fulfil. Among others, the following sub-rights were unpacked: the right to 

self-determination, religion, education, work, vocational training, cultural activities, 

exercise, contact with the outside world, and pre-release programs. 

In sum, the above exposition sought to show that offenders have a right to a standard 

of living that is adequate for the fulfilment of their right to rehabilitation in South Africa. 

The case law analysed showed that although South Africa places the right to 

rehabilitation at the centre of all activities undertaken within the DCS, there are still 

 
742 Section 23 (iii) of 2005 White Paper on Correctional Services.  
743 Murugan S ‘Let’s learn with Kha Ri Gude’ available at https://www.vukuzenzele.gov.za/lets-learn-
kha-ri-gude, accessed on 20 July 2018. 
744 Steyn F (note 733 above) 248. 
745 NICRO starts its reintegration programme three months before offenders leave prison. 
746 Johnson L R (note 536 above) 107.  

 

https://www.vukuzenzele.gov.za/lets-learn-kha-ri-gude
https://www.vukuzenzele.gov.za/lets-learn-kha-ri-gude
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occurrences of the violation of rehabilitation rights. Torture, inhumane and degrading 

treatment, discrimination, violation of dignity, disrespect for the principle of equality, 

inadequate accommodation, and shortage of food still occur in South Africa’s 

correctional centres. 

Considering the objective of this study, the following chapter investigates whether 

offenders’ rights to rehabilitation are respected, promoted, and fulfilled in the DRC. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



  

148 

 

CHAPTER FIVE 

OFFENDERS’ RIGHT TO REHABILITATION IN THE DRC 

5.1 INTRODUCTION 

Although rehabilitation is not placed at the centre of all activities undertaken within 

prison systems as in South Africa,747 the DRC is “driven by a common will to build in 

the heart of Africa a state under the rule of law and a powerful and prosperous Nation 

based on a real political, economic, social and cultural democracy… Reaffirming its 

adherence… to the international instruments relating to the protection and promotion 

of human rights”.748 It is against this background that this chapter examines the 

elements of the right to rehabilitation within the 2006 Constitution of the DRC and the 

1965 Congolese Ordinance-Law No 344 of 17 September governing the DRC prison 

systems.749  

As done in the precedent chapter, this chapter will also cover legal elements including 

self-determination, religion, education, work, vocational training, cultural activities, 

exercise, contact with the outside world, and pre-release programs. Offenders in DRC 

are humans, like those in South Africa. As such, offenders in the DRC also deserve 

the same treatment regarding the right to dignity, equality, freedom from unfair 

discrimination, freedom from torture, cruel, inhumane or degrading treatment. They 

are also rights-holders of a standard of living that is adequate for their health and 

wellbeing. As required by international human rights instruments, the chapter also 

highlights the type of employees and communities that would be ideal for the 

rehabilitation of offenders within the DRC prison system. 

 
747 See para 4.3.2 of 2005 South African White Paper on Correctional Services. 
748 See the preamble of the DRC 2006 Constitution. 
749 See the Ordinance Law at www.barreaudelagombe.cd, accessed on 25 July 2018. 
 

 

 

http://www.barreaudelagombe.cd/
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5.2 LEGAL ELEMENTS OF THE RIGHT TO REHABILITATION 

As mentioned earlier, the legal elements of the right to rehabilitation are investigated 

in terms of the 2006 Constitution and the 1965 Congolese Ordinance-Law No 344 

governing the DRC prison systems as follow. 

5.2.1 Right to self-determination 

Self-determination is not a right recognised in the 2006 Constitution nor the 1965 

Congolese Ordinance-Law No 344 governing the DRC prison systems. In practice, 

however, some offenders are determined to take advantage of the opportunity 

provided to them in prison to live a crime-free life after imprisonment. Most reports on 

prison circumstances in the DRC are always alarming.750  

Yet, not all offenders have the same view when it comes to prison systems despite its 

inhumane conditions. They view prison as a place providing opportunities for work. 

Regarding the right to work, it is well-known that work within prison would be a 

rehabilitative tool only if the offender commits to it voluntarily.751 Otherwise, the 

offender would take it as additional punishment. Thus, conditions must be such that 

the offender could choose.  

This was the case of Salim Kanza Madimba,752 a 21year-old ex-offender whom “prison 

made to develop and understand the value of freedom and life”753 while he was 

 
750 Although DRC has already abolished the death penalty, conditions of detention  have been described 
as a death penalty. See Davies R ‘Death sentence in DR Congo prisons’ available at 
https://www.aljazeera.com/focus/2010/01/201021428588471.html, accessed on 14 August 2018. 
Offenders die from hunger and lack of medical care. These are the main reasons why some offenders 
just decide to escape from the prison where they were detained. See 
https://www.nation.co.ke/news/africa/Nearly-70-prisoners-flee-in-second-DRC-jail-break-/1066-
3934346-5gtla5z/index.html, accessed on 14 August 2018. See BBC News “Rape ‘routine’ in DR Congo 
prison” available at https://www.bbc.com/news/world-africa-27662890, accessed on 14 August 2018. 
See ‘Monuc denounce conditions of detention in DRC prisons’ available at 
https:monuc.unmission.ord/node/100043470, accessed on 14 August 2018.  
751 Bonduel A Le Droit du Travail Pénitentiaire (unpublished LLM thesis, University of Lille II 2002) 72. 
752 It is important to bear in mind that cases that are cited in this chapter will be a bit different from the 
South African cases cited in Chapter Four. This is because in DRC offenders are not yet at the level of 
being heard in court when their rights have been violated. Most offenders who claim their rights but wait 
a long period awaiting to be heard in court, are political offenders. However, where case law is available, 
it is cited as required. 
753 Ngwanza M ‘Programme des Nations Unies pour le développement’ available at 
https://www.cd.undp.org/conent/rdc/en/home/pressencenter/articles/2015/05/29/salim-kanza-
madimba-former-inmate-is-starting-a-boiler-chicken-farm.html, accessed on 3 August 2018. 

https://www.aljazeera.com/focus/2010/01/201021428588471.html
https://www.nation.co.ke/news/africa/Nearly-70-prisoners-flee-in-second-DRC-jail-break-/1066-3934346-5gtla5z/index.html
https://www.nation.co.ke/news/africa/Nearly-70-prisoners-flee-in-second-DRC-jail-break-/1066-3934346-5gtla5z/index.html
https://www.bbc.com/news/world-africa-27662890
https://www.cd.undp.org/conent/rdc/en/home/pressencenter/articles/2015/05/29/salim-kanza-madimba-former-inmate-is-starting-a-boiler-chicken-farm.html
https://www.cd.undp.org/conent/rdc/en/home/pressencenter/articles/2015/05/29/salim-kanza-madimba-former-inmate-is-starting-a-boiler-chicken-farm.html
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incarcerated in the Munzenze prison in Goma.754 During his incarceration, he went 

through a programme of chicken farming and husbandry, which he chose in the 

expectation that once out of prison, he would start his business and supply his 

merchandise to the many restaurants and hotels of Goma.755 After incarceration, he 

embarked on a project to put in action what he had learnt during incarceration but he 

encountered the problem of funding to start his project.756 

A democratic country such as DRC is “driven by the will to see all African States united 

and working together with a view to promoting and consolidating African unity through 

continental, regional and sub-regional organizations in order to offer better prospects 

for the development and socioeconomic progress of all the peoples of Africa”.757 This 

continental ambition is not misplaced. Before one advocate unity on a continental “all 

African” scale, it makes more sense to start at a domestic level. In other words, the 

DRC government must teach by example and start with the project of ameliorating the 

conditions of life of every citizen, including the constitutional obligation to fulfil the right 

to rehabilitation of all offenders, such as Salim above. 

5.2.2 Right to freedom of religion 

Articles 22 of the 2006 Constitution and 76 of Ordinance No 344 regulating prison 

systems guarantee the right to freedom of religion to offenders. According to Article 

22 of the Constitution, offenders have the right to express, teach, and practice their 

religion, whether in private or public, provided that the expression of the right does not 

infringe the law, “public order, morality and the rights of others”.758 Under no 

circumstances should the right to freedom of religion be derogated from.759 

The real situation is that within the DRC prison system there are different religions, 

including followers of the Catholic, Orthodox, Islamic, Protestant,760 Kimbaguist, and 

 
754 Precisely in Goma. 
755 Ngwanza M (note 753 above). 
756 Ibid.  
757 See preamble of the 2006 Constitution. 
758 Article 22 of the 2006 Constitution. 
759 not even when a state of siege or emergency has been proclaimed in accordance with Articles 87 
and 88 of this Constitution. 
760 It bears noting that the Protestant Church encompasses several other churches including Eglise du 
Christ au Congo, Bishop Marini Bodho, Presbyterians, Salvation Army, the Lutherans, the Methodists, 
the Baptists, the Adventists, the Mennonites, the Mormons and the Branhamists. See Mangu A M B 
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African traditional religious persuasions. Often, as noted already, offenders are 

permitted to teach various religious doctrines among themselves.761 One of the 

advantages of preaching to offenders is that after preaching, there is daily interaction 

with newcomers into the new religious faith 762 until the converted offender is 

integrated into the community of believers. Religion works better within DRC prison 

systems because it is part of the normal DRC culture.763 Further, what should be 

mentioned is that within the DRC prisons, religion can change offenders into law-

abiding citizens. Some offenders even confess that religion made them know their 

rights and schooled them to distinguish right from wrong.764 This was the case with 

Nduelib, one of the offenders, who was sentenced for homicide in the Kalemi prison. 

Before incarceration, Nduelib’s concubine was pregnant. Early in her pregnancy, she 

started bleeding. He brought her to a traditional healer who administered her 

indigenous medicinal concoctions. Few hours later, the spirit of “Rumbe de Karifu”765 

came to verify and supplement the assistance given to her earlier by taking out of her 

hip “a young bird’s skeleton”,766 which according to the spirit was the main problem 

causing the bleeding and the subsequent miscarriage.767  

Confident in themselves, they thought the problem was solved and the baby would be 

born. Unfortunately, a few weeks later, the concubine started shivering. Nduelib 

brought her this time to a nurse from the village. The nurse decided to admit her to the 

local health centre where she gave birth to a stillborn baby. One day, after the tragedy, 

her health deteriorated while under admission. Nduelib decided to take her home 

despite her worsening condition. Early the next morning, he arranged to send her to 

 
(note 200 above) 508-509. See also U.S. Department of State ‘Democratic Republic of Congo,’ 
available at https://www.state.gov/j/drl/rls/irf/2010_5/168399.htm, accessed on 23 July 2018. See 
MONUC Rapport sur la détention dans les prisons et cachots de la RDC (2004) 27. 
761 Nduelib N E Que faire pour avoir une meilleur vie? (2009) 13. 
762 Ibid. 
763 See Mangu A M B (note 200 above) 505. 
764 Nduelib N E (note 761 above) 14. 
765 The traditional healer’s young brother possessed “Rumbe de Karifu” spirit. According to Nduelib, 
“Rumbe de kari” was a second spiritual world. Kind of magician. Nduelib was also lately introduced to 
these kinds of spirits. It was totally “normal” for him to be visited by these spirits. The “Rumbe de Karifu” 
spirit has three missions namely, to heal, to terrify and to kill. 
766 Nduelib N E (note 761 above) 10. 
767 Before the concubine started a relationship with Nduelib, she was in another relationship where she 
went through a number of miscarriages. 

https://www.state.gov/j/drl/rls/irf/2010_5/168399.htm
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Kalemi town.768 Unfortunately, she passed away at home during the night before he 

could have her transferred to town.769 The young sister of the deceased concubine 

concluded that Nduelib was responsible for her sister’s death because she did not 

believe in the previous spiritual practices performed on her. The young sister, 

therefore, resolved that the deceased must be avenged and thought that Nduelib 

should die as well. 

The following day, the customary court heard the case but it was undecided.770 The 

matter was then transferred to Kalemi town where it was heard by the Great Chief of 

the Community Leadership (Grand Chef de la Collectivité Chefferie) but no adequate 

result was reached. The family of the deceased decided to appeal to the Judicial 

Justice where Nduelib and the traditional healer were sentenced for involuntary 

homicide and failure to assist the deceased when she was in danger.771 

Despite the conditions of systemic hunger in prison,772 Nduelib refused to eat and drink 

or to take charities brought by some churches to offenders just because he was a 

faithful servant of “Rumbe de Karifu”, a spirit that was forbidden to mix with other 

spirits.773 In 2007, he was then transferred to Kasapa prison where he met another 

offender who preached him about Jesus Christ and made him believe him as his Lord 

and Saviour.774 As stated above, the preacher had to do a follow-up for three months 

to ensure that Nduelib understood and was truly abiding by the new faith. Nduelib 

thought his incarceration was unjust because, on the first account of involuntary 

homicide, he argued that he and his concubine were just customers of the traditional 

healer. On this point, he reasoned that the traditional healer alone should be found 

 
768 The road from the village to Kalemi town was unusable because of its terrible condition. Thus only 
bicycles and motor cycles were used as permanent transport.  
769While the concubine was admitted, she had had her young sister called then explained her everything 
that had happened starting from the assistance of the traditional healer and the visitation of the “Rumbe 
de Kari” spirit. 
770Ndueli N E (note 761 above).  
771 Ibid at 10. 
772 As will be seen later amenities such as food and water were in short supply.  
773Nduelib N E (note 761 above) 11. His other concubines supported him with food and other needs 
while in prison. 
774 Ibid at 13. 
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guilty. Regarding the charge of not assisting his concubine when she was in danger, 

he refuted this allegation as he initiated their visit to the traditional healer.775  

After embracing the new belief, the Bible had already made him realise that he had 

not loved his concubine. He regarded his lack of “love” as a crime for which he 

deserved to be punished.776 This new attitude was as per the golden rule of “do unto 

others as you wish them to do unto you”.777 Consequently, today, Nduelib’s life has 

changed from that of an offender to a pastor. 

The above conversion account indicates that the right to freedom of religion is as much 

an integral part of the rehabilitation programmes within the DRC prison system. As 

such, the right to religion should continue to be encouraged given that the right 

answers to the aim of imprisonment, as required by international human rights 

instruments. 

5.2.3 Right to education 

Article 43 of the Constitution of the DRC reserves the right to education to all 

persons.778 Article 13 of the Constitution of the DRC stipulates that no one should be 

discriminated against. This article means that not even an offender status should 

justify the denial of the right of education to an offender. It even goes further to show 

that public authorities must ensure that people are taught about all the sources of 

human rights, including “the Constitution, the Universal Declaration of Human Rights, 

the African Charter on Human and Peoples’ Rights, as well as all the duly ratified 

regional and international conventions relating to human rights and to international 

humanitarian law”.779 This is important, especially given that knowledge thereof will 

capacitate offenders to stand up for their rights against possible violation. 

As seen above, religion is regarded as the national culture in the DRC.780 Article 45 of 

the Constitution advises that, on the request of their parents, pupils could be educated 

 

775 Ibid at 14. 
776 Ibid. 
777 As seen in Chapter Two of this thesis. 
778 See Article 45 para 1 of the 2006 Constitution. 
779 Ibid para 6. 
780 Nduelib N E (note 761 above) 13. 
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as per their religious belief. Article 44 of the Constitution disapproves illiteracy by 

recognising that it is the national responsibility of the government to eradicate illiteracy 

through specific literacy programmes.781 One could argue that the eradication of 

illiteracy significantly affects the rehabilitation of offenders. In the prison context, Article 

23 of the Congolese Ordinance-Law No 344 requires that “an immediate education of 

offenders is assured by instructors”. This means that education is currently done within 

prison systems where the problem is depicted. 

Unfortunately, the DRC government was unsuccessful to fulfil its obligations when it 

came to giving “immediate education” to offenders. This concern could be confirmed 

in the case of Salim Kanza Madimba.782 Before his incarceration, he was a Grade 11 

student. His incarceration stopped his studies because the prison department was not 

equipped to offer him an education, as required by the Constitution and the Ordinance-

Law.783 Moreover, the ordinance does not clarify what kind of education should be 

available within the prison. The need to provide the education service within the prison 

system, however, is not completely frustrated in the DRC. Several volunteers within 

the community, such as professors at universities willing to offer courses in French, 

English, Swahili, and computer literacy have come forward.784 Also, some volunteers 

have, at times, seen it fit to hire suitably qualified offenders to teach their fellow 

inmates. 

Despite volunteers willing to provide education to offenders within prisons, there, 

however, are disturbing challenges. As Professor Radja referred to Nelson Mandela’s 

quotation: “After climbing a great hill, one only finds that there are many more hills to 

climb”.785 This means that there is still much more to be done to fulfil the right to 

education in DRC prison systems. What is lacking is the will, on the part of the 

 
781 Art 44.  
782 See heading 5.2.1. 
783 Ngwanza M (note 753 above). 
784 Some are trying to sensitize the government to recognize and fulfil this right in prison systems. See 
Banza N A N E ‘Education en prison en République Démocratique du Congo: Défits et strategies’ 
available at http://www.cmv-education.com/centre-de-documentation/ecrits-membres-comite-
scientifique/education-en-prison-en-republique-democratique-du-congo-defits-et-strategies/, accessed 
on 23 August 2018. See also Emeritus professor such as Radja P S, founder of the ‘Discovery school’ 
available at htt://educongo.org/global-advocates/, accessed on 23 august 2018.  
785 Radja P S (note 784 above). 

http://www.cmv-education.com/centre-de-documentation/ecrits-membres-comite-scientifique/education-en-prison-en-republique-democratique-du-congo-defits-et-strategies/
http://www.cmv-education.com/centre-de-documentation/ecrits-membres-comite-scientifique/education-en-prison-en-republique-democratique-du-congo-defits-et-strategies/
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government to collaborate to make the right to education a full reality.786 The other 

challenge is the problem of security when dangerous offenders occasionally 

escape.787  

This scenario occurred in the case of Gédéon,788 a leader of the Mai Mai group in the 

DRC. From October 2003 to May 2006, Gédéon and his group attacked the DRC’s 

territories including Manono, Mitwaba, and Pweto. They killed, tortured, raped, and 

committed other forms of violence, including acts of sexual violence such as genital 

mutilation and sexual slavery.789 He was found guilty and condemned to death. 

Unfortunately, he escaped from prison. His escape instilled fear among volunteers 

who now feared to risk assisting in rehabilitation programmes. The researcher 

maintains that this fear is related to the fact that the DRC government tends to 

arbitrarily arrest people.790 In the case of Gédéon, anyone could have been arrested 

as an accomplice in his escape. 791 

As mentioned before, education is not provided at all prisons in the DRC. At centres 

such as Kipushi, Buluyo, and Kambove, the availability of education is a far cry owing 

to the lack of space. Also, at such prisons, the common factor is that not only is there 

a scarcity of teachers but there is also a severe shortage of personnel qualified to 

teach.792 

 
786 Although Article 17 paras 2 &3 says that: 

 “No one may be prosecuted, arrested, detained or sentenced except by virtue of a law and in the 
manner which the latter prescribes.  
No one may be prosecuted for an act or omission which does not constitute a violation of the law at 
the time it was committed and at the time of the prosecution.” 

787 See News 24 ‘Several dangerous criminals on the run after DRC prison break’ available at 
https://m.news24.com/Africa/News/several-dangerous-criminals-on-the-run-after-drc-prison-break-
20170518, accessed on 23 May 2018. 

788 Gédéon case, RP N0 0134/07 and N0 0182/09 of Military Court of Garnison of Haut Katanga. 
789 See FIDH DRC: Victims of Sexual Violence rarely obtain justice and never receive reparation: Major 

changes needed to fight impunity (2013) 26. 
790 See Amnesty International ‘DR Congo: alarming increase in arbitrary arrests and detention’ available 

at https://reliefweb.int/report/democratic-republiccongo/dr-congo-alarming-increase-arbitrary-
arrests-and-detentions, accessed on 23 August 2018. See also AFP “UN deplores ‘arbitrary arrests’ 
in DR Congo” available at https://www.newvision.co.ug/new_vision/news/1459149/deplores-
arbitrary-arrests-dr-congo, accessed on 23 August 2018. See also Refugee Documentation Centre 
& Congolese-Irish Partnership Ireland ‘Prisons in the Democratic Republic of Congo (2002) 20. 

791 Radja P S (note 784 above). 
792 See Banza N A N E (note 784 above). 

https://m.news24.com/Africa/News/several-dangerous-criminals-on-the-run-after-drc-prison-break-20170518
https://m.news24.com/Africa/News/several-dangerous-criminals-on-the-run-after-drc-prison-break-20170518
https://reliefweb.int/report/democratic-republiccongo/dr-congo-alarming-increase-arbitrary-arrests-and-detentions
https://reliefweb.int/report/democratic-republiccongo/dr-congo-alarming-increase-arbitrary-arrests-and-detentions
https://www.newvision.co.ug/new_vision/news/1459149/deplores-arbitrary-arrests-dr-congo
https://www.newvision.co.ug/new_vision/news/1459149/deplores-arbitrary-arrests-dr-congo
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There is also no adequate infrastructure.793 For example, prisons are not provided with 

reading material. The reason for this situation is that the drafters of the Constitution of 

the DRC and the Ordinance-Law794 have not considered prioritising reading material 

as a right of offenders. Where books are available, they are old, few and became 

available mostly as donations.795 Even when education is provided in prison, it is never 

identical or comparable to the official content available in the local public schools. 

5.2.4 Right to work 

Article 36 of the Constitution of the DRC recognises work as “a sacred right and duty 

for every Congolese”, including offenders.796 By being “sacred”, it is respected given 

that it protects all persons, including offenders, against unemployment.797 Every 

worker enjoys the right to remuneration for work done. In this regard, Article 36 of the 

Constitution expressly guarantees an “equitable and satisfactory pay”, which will 

preserve the dignity of the worker and his or her family.798 This provision is important 

because imprisonment affects the offenders as single persons and their families. 

Suffice it to highlight that in the DRC prison systems, 67 per cent of offenders are 

responsible for a household before incarceration, and 80 per cent of them contribute 

to the wellbeing of some household.799 A major question that begs asking is what 

should be done so that offenders are not sent back to prison once released? 

Because work is a powerful and sacred right, it becomes compulsory within the prison 

system, according to Article 64 of the Congolese Ordinance-Law.800 Article 36 of the 

Constitution states that “no one may be harmed in their work because of their origin, 

sex, opinions, beliefs or socioeconomic conditions”,801 and that “all Congolese have 

the right and duty to contribute through their work to national construction and 

 
793 Ibid. 
794 Law No 344 of 17 September 1965. 
795 Bajika B M Etude Critique des Conditions Carcérales en DRC: Cas de la Prison de Kipushi 

(unpublished Honours Project, University of Lubumbashi, 2005) 33. 
796 See Article 36 para 1 of the Constitution of the DRC. 
797 Article 36 para 2 of the Constitution of the DRC. 
798 Ibid. 
799 See Ravet R, Lobho J & Moriceau J ‘Expériences de la détention dans la prison centrale de Matadi’ 
(2016) ASF 1 at 14. 
800 See s 4 art 64 para 1 of the Ordinance No 344 of 17 September 1965. 
801 Article 36 para 3. 
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prosperity”.802 The Ordinance-Law803, however, requires that prison systems should 

specifically provide for a framework regulating the type of work that juveniles under 

the age of 19 could be permitted to do.804  

Offenders can only be put to work if they request it805 and only subject to their 

capabilities being considered and as per the rules of procedure806 when undertaking 

the said work. Furthermore, the Public Prosecution Office should approve and set the 

time in which it should be done.807 

Yet again, the question could be asked whether offenders are ever remunerated for 

work done as per the law. The answer is in the affirmative.808 According to Article 69 

of the Ordinance-Law,809 the Minister of Justice in the central government could 

decree that for each working day, offenders should be paid an allocation allowance 

from which seven-tenths will be effected as a disposable income and the balance of 

three-tenths allocated as savings to be given to the offender upon release from 

prison.810 Only offenders who spent at least 6 months in detention, however, become 

eligible for the allocation.811 In this regard, the amount of allocation depends on the 

offender’s professional qualification.812 This allocation should help offenders to pay 

fines and related legal costs.813 On appropriate circumstances, an offender could 

forfeit his or her allocation as part of a scheduled disciplinary measure.814 

In most cases, the above becomes possible with educated offenders who wish to be 

occupied while incarcerated. Normally, what they do is to request the “Capita 

Général”815 of the prison where they are incarcerated to allow them to work. Most of 

 
802 Article 36 para 4. 
803 No 344 of 17 September 1965. 
804 Article 64 para 2 of the Ordinance law No 344 of 17 September 1965. 
805 Article 64 para 3 of the Ordinance law No 344 of 17 September 1965. 
806 Article 65 of the Ordinance Law No 344 of 17 September 1965. 
807 Article 65 of the Ordinance Law No 344 of 17 September 1965.  
808 See MONUSCO Rapport de visite: Prison Centrale de la Kasapa - Lubumbashi (2011) 13-14. 
809 Ordinance Law No 433 of 17 September 1965. 
810 Article 69 of the Ordinance Law No 344 of 17 September 1965. 
811 Article 69 (a) of the Ordinance Law No 344 of 17 September 1965. 
812 Article 69 (b) of the Ordinance Law No 344 of 17 September 1965. 
813 Article 72 of the Ordinance Law No 344 of 17 September 1965. 
814 Article 70 of the Ordinance Law No 344 of 17 September 1965. 
815 In DRC each prison has a hierarchy of offenders including the Capita Général, followed by a deputy 
then the governor. This hierarchy is strictly respected. See also Baka J C ‘Les visites des prisons et 
des centres de detention’ (2013) African Association for the Defense of Human Rights (ASADHO) 1, 3-
5. 
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the time, this arrangement is common with offenders who are teachers. The following 

is what happened in the case of Nduelib.816 After being transferred from Kalemi prison 

to Kasapa prison, he had to survive while incarcerated. He requested the “Capita 

Général” to connect him with offenders who would wish to learn English. 

Because the DRC government does not provide work in prison systems, offenders can 

provide it for themselves. In Kasapa prison, for example, offenders with little money 

could invest in a small business such as sugar, milk, vegetable oil, grilled peanut, fish, 

rise, flour maize, or tomato paste. This kind of business works easily because it 

concerns the basic need of offenders that the government does not fulfil. Some invest 

in small individual onion gardens and Chinese cabbages, round cabbages, and 

beans.817 In other words, it is job creation because lesser offenders could earn money 

by working for other offenders in harvesting.818 

As will be seen in the following section of this study, offenders also work in the 

carpentry industry where 10 per cent of the income is given to offenders and 90 per 

cent is dedicated to the functioning of the prison systems. 

5.2.5 Right to vocational guidance and training 

As already mentioned, the right to vocational guidance operates with the right to work. 

In the DRC, prisons were equipped to enable offenders to be vocationally trained in 

carpentry, blacksmithing, sewing, printing, crafts,819 welding, shoemaking, and 

masonry. What has hampered this endeavour not to develop further up till now was 

Zairianization,820 in other words, the expropriation of foreign companies or 

nationalisation. This idea was because of a lack of good and accountable governance 

mechanisms since 1970 when the “despotic” late former president Mobutu enforced 

 
816 Nduelib (note 761 above). 
817 Ibid at 15. See also MONUC (note 760 above) 26-27. 
818 Often this happened with offenders from families of high social standing. Their visitors bring them 

money and food to enable them to survive in prison. See also sections below dealing with the right 
to contact with the outside world.  

819 Human Rights Watch Global Report on Prisons (1993) 257. 
820 Kasay S explains it as a process that required that all foreign companies in the country be under the 

control of the Congolese state and that they would work mostly for the benefit of the Congolese 
people. See Kasay S ‘Rethinking the complexity of identity politics in the Democratic Republic of 
Congo’ in Sabelo J N G & Ndlovu F (ed) Nationalism and the National Projects in Southern Africa: 
New Critical Reflections (2013) 321-328. See also Bizimana L Conflict in the African Great Lakes 
Region: A Critical Analysis of Regional and International Involvement (1999) 39. 
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his political party of the Movement Populaire de la Revolution known as MPR. The 

coming into force of this party did not liberate the DRC 821 but gave Mobutu sweeping 

powers to take charge of all the economic, social, and political sectors of the 

country.822 Consequently, not only strategic sectors such as the economy was 

affected823 but also gross violations of various human rights became prevalent 

throughout the country.824 Corruption, which is the result of economic and political 

crisis,825 also took place. Zairianization did not benefit the Congolese citizens but 

worked in favour of one person.826 According to White,827 this process was a 

disastrous experience. It systematically left its marks on prisons as well. Mobutu 

openly explained how great some of the money was being given every year for the 

wellbeing of offenders regarding food, agriculture, bedding and so forth but in reality, 

it was never done.828 As the Human Right Watch observed, “prisons have become 

private enterprises and prisoners are slave labourers”.829 

Given the above, foreign donors suspended all significant aid programmes, resulting 

in public institutions, including prisons, that could no longer function effectively.830 In 

the meantime, prison officials had to survive. The only alternative was to privatise most 

prison equipment or sell it. Most prison facilities became neglected while the 

 
821 There was opposition but it was ineffective because Mobutu was despotic. See Kisangani E F & 
Bobb S F Historical Dictionary of Democratic Republic of Congo (2009) 130. See also a report of 
Rosenblum P Prison Conditions in Zaire (1994) 1. 
822 Rosenblum P (note 821 above) 1. 
823 Kasay S (note 820 above) 328. United States Department of State ‘Zaire Country Report on Human 
Rights Practices for 1996 Released by the Bureau of Democracy, Human Rights, and Labor, January 
30, 1997’available at https://1997-2001.states.gov/global/human_rights/1996_hrp_report/zaire.html, 
accessed on 25 August 2018. 
824 For whoever tried to oppose him was sent to prison and tortured and or executed. Visits by 
international human rights agencies were not allowed because according to Mobutu prisoners would 
release information on their conditions of detention. See also Saha S C Dictionary of Human Rights: 
Advocacy Organizations in Africa (1999) 166. 
825 Human Rights Watch (note 819 above) 253.  
826 Because it resulted in asset stripping, liquidation of inventory and the loss of capital inflows. Many 
new owners of these companies had neither the expertise nor the interest to manage and to maintain 
their newly acquired holdings. Many were unable to obtain credit and had no commercial experience. 
As a result, all their new holdings were destined to fail. See Zaire “Zairianization” available at 
http://www.country-data.com/cgi-bin/query/r-15067.html, accessed on 23 August 2018.  
827 White B W ‘Listening together, thinking out aloud: Popular music and political consciousness in 
Congo-Zaire’ 41 (2014) Music Cultures 54, 61. 
828 Rosenblum P (note 821 above) 2-3. 
829 Human Rights Watch (note 819 above) 253. 
830 Rosenblum P (note 821 above) 6. 

https://1997-2001.states.gov/global/human_rights/1996_hrp_report/zaire.html
http://www.country-data.com/cgi-bin/query/r-15067.html
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equipment left to empower offenders vocationally became non-functional and 

unusable. 

But by now, international agencies such as the United Nations Stabilisation Mission in 

the DRC (MONUSCO)831 advocated for the proper functioning of the prisons and 

sensitised the DRC authorities such as the Ministry of Justice and Human Rights to 

fulfil their obligations relating to prison systems. Because of this peacekeeping 

intervention in 2013, numerous prison centres received equipment such as 

generators, spades, cleaning appliances, and hoes832 to improve conditions of 

detention and equip offenders to reintegrate into their communities. As part of the 

objective of achieving the right to rehabilitation, MONUSCO assisted offenders with 

training in carpentry skills,833 fabrication of soap, brick making, and sewing.834 

The Food and Agriculture Organisation (FAO), which is a United Nations agency 

specialising in defeating hunger, supports offenders by providing prisons with 

productive tools and assistance necessary to enable offenders to resume livelihood 

activities on release.835 It provides high-yielding seeds, ducks, goat, rabbits, and 

electrical fences for instalment. The challenge that offenders encounter with 

agriculture is the water crisis,836 and the fact that some prison plantations are not 

fenced837 to stop domestic animals from interfering with the vegetable gardens. 

Despite their good intentions to help in the DRC, these agencies also encounter 

challenges due to the lack of transparency of the DRC authorities and the absence of 

 

831 See MONUSCO ‘United Nations Organization Stabilization Mission in DR Congo’ available at 
https://monusco.unmissions.org/en/about, accessed on 23 August 2018.  
832 MONUSCO & UNJHRO Report of the United Nations Joint Human Rights Office (MONUSCO-
OHCHR) On deaths in detention centres in the Democratic Republic of Congo (2013) 20.  
833 In which they are trained for three months. 
834 Radio Okapi ‘Kalemi: La Monusco forme des détenus de la prions centrale de Kalemie a des metiers’ 
available at http://radiookapi.net/en-bref/2012/04/02/kalemie-la-monusco-forme-des-detenus-de-la-
prison-centrale-de-kalemie-desmetiers/, accessed on 5 August 2018. See also “At Goma Prison: 
Training to return to a normal life” available at 
http://www.cd.undp.org/content/rdc/fr/home/ourwork/democraticgovernance/successtories/prison-
goma.html, accessed on 25 august 2018. 
835 FAO ‘Democratic Republic of the Congo: Humanitarian Action Plan 2008’, 10/12/2007 available at 
http://www.fao.org/emergencies/appeals/detail/en/c/149342/, accessed on 13 September 2018. 
836This is a common problem that plagues every person in the DRC. See also The Water Project ‘For 1 
billion people: Safe water is scarce’ available at https://thewaterproject.org/water-scarcity, accessed on 
6 September 2018.  
837 For example, the Kipushi prison is not fenced and it is difficult to cultivate because animals coming 
from the community ravage whatever is planted around the prison. 

http://radiookapi.net/en-bref/2012/04/02/kalemie-la-monusco-forme-des-detenus-de-la-prison-centrale-de-kalemie-desmetiers/
http://radiookapi.net/en-bref/2012/04/02/kalemie-la-monusco-forme-des-detenus-de-la-prison-centrale-de-kalemie-desmetiers/
http://www.cd.undp.org/content/rdc/fr/home/ourwork/democraticgovernance/successtories/prison-goma.html
http://www.cd.undp.org/content/rdc/fr/home/ourwork/democraticgovernance/successtories/prison-goma.html
http://www.fao.org/emergencies/appeals/detail/en/c/149342/
https://thewaterproject.org/water-scarcity
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accountability mechanisms, especially regarding budgetary allocations at the central 

or the provincial level.838 

5.2.6 Right to cultural life or cultural activities  

Offenders’ right to cultural life is implicitly protected and promoted under Article 46 of 

the 2006 Constitution if prison inmates respect the law, public order, and morality. The 

Ordinance-Law839 is silent on the matter of cultural rights. Within prison systems, 

cultural activities tend to reflect religious preferences such as choir performances 

rather than other choices.840 In other instances offenders, however, fabricate baskets 

to sell to visitors, where possible. 

5.2.7 Right to exercise or recreation and sport 

The right to exercise, recreation and sport is guaranteed under Article 53 of the 

Ordinance-Law.841 Offenders enjoy the right to exercise twice a day for half an hour 

each. In the case of offenders’ misbehaviour, the prison warden could withdraw the 

right as punishment and correction. Sports activities are not available or provided for 

in most DRC prison systems because of: 

• lack of space within prisons;842 

• malnutrition: as will be seen below, physical exercise demands fit and healthy 

participants. Consequently, weak people are unfit to perform any sport well; and 

 
838 MONUSCO Rapport du bureau Conjoint des Nations Unies aux droit de l’homme (MONUSCO-
HCDH) sur les décès dans les lieux de detention en République Democratique du Congo (2013) 18. 
See also Kienge J L ‘Scandale: Le Ministre de la Justice, Alexis Thambwe Mwamba applique ‘l’ agenda 
Nazi’ de Joseph Kabila dans les prisons de la RDC’ Kasai Direct 29 November 2015 available at 
http://kasaidirect.net/wordpress/?p=1599, accessed on 8 August 2018. 
839 No 344 of 17 September of 1965. 
840 See ‘Diocese de Boma, RDC’ available at http://www.dioceseboma.com/, accessed on 6 September 
2018.  
841 No 344 of 17 September 1965. 
842 For example, in the case of Kipushi prison, the space of the prison does not allow offenders even to 
walk. They are literally confined like fish in a tin.  

http://kasaidirect.net/wordpress/?p=1599
http://www.dioceseboma.com/
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• prison infrastructure: most prisons are old such that escapes are easy and 

become a common843 popular sport.844 

Where sport is allowed and an agency or someone donates something such as balls, 

at a central prison where there is enough space to stage football and basketball 

matches, such as at Kasapa845 and Makala prisons,846 sports becomes compulsory. 

There, offenders can play soccer among themselves. Where a level of misbehaviour 

exists, participation in sports could be restricted to minimise the chances of escape. 

It, however, does not mean that all offenders in central prisons enjoy access to these 

sports codes. In the Matadi central prison, for example, idleness is a persistent 

problem. Out of 100 offenders, 36 offenders enjoy no activities to occupy 

themselves.847 

Speaking about recreational activities, offenders must pay money to watch a television 

match.848 The government does not provide such televisions. Offenders with higher 

and good social standing could operate their television sets within their cells.849 In 

other prisons, such a degree of freedom is inexistent.850 Offenders could also play 

games such as cards. 

 
843 For a prison where there is insufficient security, escape becomes an easy option to offenders. See 
also Doucet J P ‘Dictionnaire de droit criminel’ available at 
https://ledroitcriminel.fr/dictionnaire/lettre_e/lettre_e_eu.htm, accessed on 6 September 2018. In DRC 
at least every year offenders escape. See Aljazeera ‘DR Congo: 11 dead and 900 escape in Jail attack’ 
Aljazeerra 11 Jun 2017 available at https://www.aljazeera.com/news/2017/06/dr-congo-11-dead-900-
escape-jail-attack-170611204044025.html, accessed on 6 September 2018. See also News 24 ‘At least 
34 inmates escape prison in eastern DRC’ News 24 26 September 2017 available at 
https://m.news24.com/Africa/News/at-least-34-inmates-escape-prison-in-eastern-drc-20170926, 
accessed on 6 September 2018. See also Jeune Afrique ‘Evasion de la prison de Makala: Prudents, 
certains détenus ont préferé de rester’ Jeune Afrique 16 January 2018 available at 
http://www.jeuneafrique.com/mag/443418/politique/evasion-de-prison-de-makala-prudents-certains-
detenus-ont-prefer-rester/, accessed on 6 September 2018. 
844 Jeune Afrique ‘S’évader de prison: Un sport Africain’ Jeune Afrique 2 Jun 2017 available at 
http://www.jeuneafrique.com/mag/443419/politique/sevader-de-prison-sport-africain/, accessed on 6 
September 2018. 
845 MONUSCO (note 808 above) 27. See also MONUSCO & UNJHRO (note 832 above) 14. 
846 Monkango P ‘Les prisoniers de la prison de Makala déplorent leurs conditions de vie’ Speakjhr  5 
February 2016 available at http://speakjhr.com/206/02/les-detenus-de-la-prison-de-makala-deplorent-
leurs-conditions-de-vie-2/, accessed on 6 September 2018. 
847Ravet R, Lobho J & Moriceau J (note 799 above) 7-8. 
848 Monkango P (note 846 above). 
849 It whether they had money previously incarceration or families support.  
850 MONUC (note 760 above) 26. 

https://ledroitcriminel.fr/dictionnaire/lettre_e/lettre_e_eu.htm
https://www.aljazeera.com/news/2017/06/dr-congo-11-dead-900-escape-jail-attack-170611204044025.html
https://www.aljazeera.com/news/2017/06/dr-congo-11-dead-900-escape-jail-attack-170611204044025.html
https://m.news24.com/Africa/News/at-least-34-inmates-escape-prison-in-eastern-drc-20170926
http://www.jeuneafrique.com/mag/443418/politique/evasion-de-prison-de-makala-prudents-certains-detenus-ont-prefer-rester/
http://www.jeuneafrique.com/mag/443418/politique/evasion-de-prison-de-makala-prudents-certains-detenus-ont-prefer-rester/
http://www.jeuneafrique.com/mag/443419/politique/sevader-de-prison-sport-africain/
http://speakjhr.com/206/02/les-detenus-de-la-prison-de-makala-deplorent-leurs-conditions-de-vie-2/
http://speakjhr.com/206/02/les-detenus-de-la-prison-de-makala-deplorent-leurs-conditions-de-vie-2/
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5.2.8 Right of contact with the outside world 

The right to contact with the outside world is protected under Article 74 of the 

Ordinance-Law.851 Contact by visits is managed as per the internal regulations. Days 

and hours, however, are not respected anymore because visits are now the only main 

sources of food for most offenders. It, however, depends on the prison because of the 

effect of Zairianization or nationalisation, which brought the current crisis the writer 

described above.852 

The above situation has left many DRC prisons handicapped. Consequently, instead 

of a two-day visit per week, families, churches and other non-governmental 

organisations can now visit offenders any time they like. Such visits play a triple role 

in that the visitors could supply urgently needed food to offenders, keep them 

occupied, and help them to keep abreast of developments taking place outside the 

prison walls.853 

Seeing that the DRC government does not fulfil its duties towards the offenders, daily 

visits to the prisons present a business opportunity for corrupt prison guards. The 

Human Rights Watch854 observed that almost all visitors, especially family members, 

must pay to be allowed to make contact with their offender-relatives.855 As Advocate 

without Borders says: “a detainee is a commercial property for military guards and 

police officers”.856 This situation always works to the disadvantage of offenders who 

are incarcerated far away from families and places of eventual social reintegration in 

future.857 This means that less fortunate families and offenders can ill afford the 

demands of prison guards. Other “free” ways for offenders to be in contact with the 

 
851 No 344 of 17 September 1965. 
852 See heading 5.2.5 of this thesis. It needs highlighting that the late President Mobutu had the control 
of the Central bank and started to print money. The crisis worsened.  
853 MONUC Arrestations et détentions dans les prisons et cachots de la RDC: La légalité des 
arrestations et des détentions partie I (2006) 13. See also Ravet R, Lobho J & Moriceau J (note 799 
above) 11. 
854 Human Rights Watch (note 819 above) 259.  
855 See Ravet R, Lobho J & Moriceau J (note 799 above) 11. See also MONUSCO (note 760 above) 
15. 
856 AFS ‘Pour quoi détenir? Réalités de la détention des personnes en République Démocratique du 
Congo’ (2015) ASF 3, 5. 
857 Such offenders from Pueto are incarcerated in the Kipushi prison. Those from Kalemi prison may be 
incarcerated in the Kasapa prison. Those incarcerated in Buluwo prison are most of the time coming 
from Kivu and Equador. See also See Refugee Documentation Centre & Congolese-Irish Partnership 
Ireland (note 790 above) 14. 
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outside world, however, is when outside soccer team players came to play with them 

within the prison.858 

5.2.9 Right to pre-release programmes 

The right to a pre-release programme is not recognised in the DRC. The Ordinance-

Law859 could mention something about the right as the legislature has done in the 

South African Act860 but in the DRC, the lawmaker has been quiet. 

It is a common cause that a pre-release programme should include all the 

arrangements necessary regarding material, financial, and health support necessary 

to sustain the offenders to reintegrate into their communities, but such support is not 

provided by the government in the DRC. As will be seen below,861 in Munzenze prison, 

for example, offenders had to make their arrangements with the support of NGOs to 

prepare for their successful reintegration into their communities on release. With the 

guidance of NGOs, offenders have afforded to save money to start small businesses 

from the experience gained within the prison system.862 

5.3 THE OVERALL CONSIDERATION OF OFFENDERS’ RIGHT TO 

REHABILITATION IN THE DRC 

As a country standing for democracy,863 the DRC must have some characteristics 

consistent with fundamental moral values of human dignity, equality, and freedom. 

Such values, however, are recognised only regarding a limited category of people 

rather than everyone in the country. The extent to which human dignity, equality, and 

freedom are recognised in the rehabilitation programmes is discussed below. 

 
858 Monkango P (note 846 above). 
859 No 344 of 17 September 1965.  
860 Section 45 (1) (3) (4) Act 111 of 1998. 
861 See heading 5.5.2 below. 
862 Such as sewing, soap making, chicken farming or masonry. See Forum Des AS ‘Goma: Formés à 
un métier, les prisoniers se réinsèrent plus facilement’ available at 
http://www.forumdesas.org/spip.php?article745, accessed on 23 May 2018. 
863 Article 1 para 1 of the 2006 Constitution of the DRC. 

http://www.forumdesas.org/spip.php?article745
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5.3.1 Offenders as dignified humans 

As a human, an offender’s right to dignity is recognised in Article 11 of the DRC 

Constitution. With specific reference to people in conflict with the law, Article 18 

recognises that the treatment of detainees should consider the preservation of their 

dignity. According to the Oxford Advanced Learner's Dictionary of Current English,864 

a detainee is a person who is kept in prison, usually because of his or her political 

opinions. Automatically, once in prison he or she becomes a detained person. 

According to the Body of Principles for the Protection of all Persons under Any Form 

of Detention or Imprisonment,865 a detained person is one who is deprived of personal 

liberty “except” because of conviction for an offence. All the other categories of 

offenders866 are not recognised. The Ordinance-Law867 is silent on recognising 

offenders’ right to dignity. In practice, however, the right to dignity that the Constitution 

requires is not respected, as detainee treatment depends on in which prison the 

offender is confined. In other prisons, for instance, an offender could be assigned work 

to clean toilets by hand, especially when the offender just arrived.868 He or she could 

be made to live for days without food.869 By contrast, some offenders feel that their 

dignity is respected when they are occupied with useful rehabilitation programmes 

such as those that MONUSCO introduced to teach offenders valuable vocational 

skills.870 

 
864 See Hornby A S Oxford Advanced Learner's Dictionary of Current English 8 ed (International 
Student’s Edition) 398. 
865 See United Nations Human Rights and Prisons: A Compilation of International Human Rights 
Instruments concerning the Administration of Justice Professional Training Series No. 11 (2005) 191. 
866 As seen in the case of South Africa in Chapter Four, the right to dignity of detained and sentenced 
offender is recognized. See Article 35 (2) (e) of the 1996 Constitution of the Republic of South Africa. 
867 No 344 of the 17 September 1965.  
868 In Makala prison for example. See United Nations High Commissioner for Human Rights Situation 
of Human Rights and the activities of the United Nations Joint Human Rights Office in the Democratic 
Republic of the Congo: Annual Report (2015) 11. See also ‘Souvenirs de Prison: Les coulisses d’une 
prison Congolaise’ available at http://souvenirs-de-prison.blogspot.com/2008/08/prison-de-makala-le-
tour-des-lieux.html?m=1,  
869See MONUC (note 853 above) 23. See also Avocats Sans Frontières ‘Les conditions de détention 
en RD Congo violent les droits des prisonniers’ ASF 12 January 2015 available at 
http://www.asf.be/fr/blog/2015/01/12/the-conditions-of-detention-in-dr-congo-violate-prisoners-rights/, 
accessed on 25 September 2018. 
870 See UNDP ‘A la prison de Goma: Se former pour retrouver une vie normale’ available ate 
http://www.cd.undp.org/content/rdc/fr/home/ourwork/democraticgovernance/successstories/prison-
goma.html, accessed on 25 September 2018.  

http://souvenirs-de-prison.blogspot.com/2008/08/prison-de-makala-le-tour-des-lieux.html?m=1
http://souvenirs-de-prison.blogspot.com/2008/08/prison-de-makala-le-tour-des-lieux.html?m=1
http://www.asf.be/fr/blog/2015/01/12/the-conditions-of-detention-in-dr-congo-violate-prisoners-rights/
http://www.cd.undp.org/content/rdc/fr/home/ourwork/democraticgovernance/successstories/prison-goma.html
http://www.cd.undp.org/content/rdc/fr/home/ourwork/democraticgovernance/successstories/prison-goma.html
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5.3.2 Offenders as humans deserving equal treatment 

Offenders’ right to equality is recognised in Article 12 of the 2006 Constitution of the 

DRC no matter their social, economic, and cultural rank. Consequently, they deserve 

the same constitutional protection. The Ordinance-Law871 does not recognise equal 

treatment as a right. Within the prison systems, the requirement of the Constitution is 

not recognised. In effect, the nationalisation of foreign companies, as indicated 

already, opened more opportunities for inequalities resulting in the violation of 

offenders’ rights to rehabilitation within the prison system. It is difficult to speak about 

inequalities while the government seems to have abdicated its responsibility for the 

rehabilitation of offenders to more volunteers872 and NGOs. While visiting offenders is 

one of the potent tools in offenders’ rehabilitation, it is sometimes hijacked by corrupt 

officials to extort bribes from visitors.873 

There is also the problem of the allocation of the budget because it is never fairly 

distributed among prison systems. In this manner, the actions of the DRC government 

could be regarded as a violation of its duty to fulfil the right to the rehabilitation of 

offenders. District, urban, and territorial prisons and annexes to prisons and other 

detention camps receive no budget allocation. In the best-case scenarios, central or 

provincial centres that are lucky enough to receive a budget from the central 

government, only benefit sporadically.874 

5.3.3 Offenders as humans free from unfair discrimination 

Under Article 13 of the 2006 Constitution of the DRC, offenders are protected from 

unfair discrimination when it comes to education. According to this article, no offender 

may be discriminated against or deprived of a right or privilege on the ground of his/her 

religion, family origin, social condition, residence, views, political affiliation, or 

membership of a certain race, ethnic group, cultural or linguistic minority. Article 14 of 

the 2006 Constitution specifies that the government shall ensure the elimination of all 

forms of discrimination against women to maximise the protection or promotion of their 

 
871 No 344 of 17 September 1965. 
872 As professors at Universities and other members of the communities. 
873 Ibid. 
874 MONUSCO (note 808 above) 18. 
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rights. This provision indicates the extent of the government’s expressed commitment 

regarding the promotion and protection of women offenders’ rights as well. 

Furthermore, it bears adding that Article 27 protects every Congolese offender against 

unfair discrimination regarding the right to petition. The Ordinance-Law,875 however, is 

silent on this right. 

Discrimination is regarded as the absence of equality. As mentioned already, in the 

case of equal treatment, the DRC government keeps on failing in its duty when it 

comes to fulfilling the right to rehabilitation. For example, a seriously sick offender 

might require transfer to a hospital as a matter of urgency. Such transfer, however, 

might often never materialise in an environment controlled by corrupt and self-seeking 

prison officials, as an offender needing transfer to a hospital is at the mercy of grabby 

prison guards.876 Consequently, offenders who can afford it could be assured of an 

immediate transfer. But a less financially capable offender might die due to 

discrimination within the prison system.877 Also, if one considers the content of Article 

18 of the 2006 Constitution of the DRC, the statute could be discriminatory because it 

considers only detainees regarding the right to the respect, protection, and promotion 

of human dignity. 

By law, the DRC government is obliged to feed offenders. However, the right to food 

is also manifested in a discriminatory manner in that other offenders do not enjoy the 

right to eat every day as this depends on one’s ability to pay for the said food.878 

5.3.4 Offenders as beneficiaries of the right to be free from torture or cruel, 

inhuman or degrading treatment 

According to Article 16 of the 2006 Constitution of the DRC, every Congolese, 

including offenders, are guaranteed freedom from torture or cruel, inhuman or 

degrading treatment. Article 18 of the same Constitution requires that offenders are 

treated such to preserve their physical and mental health. “In no case, not even when 

 
875 No 344 of 17 September 1965. 
876 MONUC (note 760 above) 25. 
877 MONUSCO (note 831 above) 13. See also Observatoire Congolais des Prisons ‘RD CONGO: 
Situation des détenus dans les cachots de la police à Goma Commune de Karisimbi’ 9 March 2007at  
9, available at https://docplayer.fr/79789047-Observatoire-congolais-des-prisons-ocp.html, accessed 
on 5 May 2018. 
878 Monkango P (note 846 above). 

https://docplayer.fr/79789047-Observatoire-congolais-des-prisons-ocp.html
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a state of siege or a state of emergency has been proclaimed”,879 however, should 

offenders be tortured or punished or treated in a cruel, inhuman or degrading manner. 

These articles should also be read in conjunction with Article 53 of the DRC 

Constitution, which states that “all persons have the right to a healthy environment that 

is favourable to their development”. When this is not the case, everyone must ensure 

that the environment, including that of prisoners, is in a state that allows this 

development, be it mental or physical. The duty to protect starts with the state so that 

the health of the population, including that of the offenders, is not compromised.880 

As seen already, the DRC has not sorted out the problem of inequality and 

discrimination against offenders.881 As noted also, the conditions of detention in the 

DRC prison systems are not conducive to the mental wellbeing of offenders.882 Torture 

and severe physical abuse are common in DRC prison systems.883 Against the 

foregoing, the writer concludes that the prohibition against the ill-treatment of offenders 

is not effectively enforced in the DRC.884 At the very least, one court judgement in 

favour of offenders could serve as an example of evidence of torture within the DRC 

prison systems. At regional level, however, in the United Kingdom case of P (DRC), R 

(on the application of v. Secretary of State for the Home Department)885 the question 

before the court was whether a criminal whose failed asylum application in the UK and 

forced to return to the DRC against his will would be at real risk of ill-treatment contrary 

to Article 3 of the European Convention on Human Rights.886 

P was a DRC national who arrived in the United Kingdom in 2001 and was given a 

permanent residence in 2003. He committed street robbery, affray, and assaulted a 

police officer. Between July 2003 and May 2004, he was convicted. Two years later, 

he was convicted of robbery at Blackfriars Crown Court and sentenced to detention 

 
879 Article 61 of the 2006 Constitution. 
880 Art 53 of the 2006 Constitution.  
881 This is due to the hierarchy of offenders. For example, for an offender to leave his block, the 
permission of the highest authority, the Capita Général is required. 
882 MONUC (note 853 above) 16. 
883 Rosenblum P (note 821 above) 14. 
884 Ibid. See also Ravet R, Lobho J & Moriceau J (note 799 above) 11-12. 
885 P (DRC), R (on the application of) v Secretary of State for the Home Department 2013] EWHC 3879 
(Admin), United Kingdom: High Court (England and Wales) para 1, available at 
http://www.refworld.org/cases,GBR_HC_QB,52a603ba4.html, accessed on 11 September 2018. 
886 Ibid para 1. 

http://www.refworld.org/cases,GBR_HC_QB,52a603ba4.html
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for a minimum of two and a half years and was placed in a youth offender institution 

in England.887 Because of his transgressions, he had to be deported to DRC. On the 

day of deportation, P’s counsel, however, intervened with an application for judicial 

review to motivate P’s application for asylum in the UK. The effect of the application 

was the delay of the deportation for further investigation that P would not be at risk of 

cruel, inhuman and degrading treatment on return to the DRC. The result of the 

investigation confirmed that P would not be safe from the violation of his human rights. 

Should his bid to secure asylum fails, the attendant risks included arrest, 

imprisonment, and verbal, physical and sexual abuse. 

In this case, the Ambassador of the DRC in the UK pointed out that “people who are 

being deported for having committed crimes in the UK are held in custody for a period 

of time to allow the Congolese justice system to clarify their situation”.888 He, however, 

did not state precisely whether people in custody were ill-treated nor did he confirm 

the conditions of detention in the DRC. As Cameron J said: “We need to work together 

to ensure that…the court remains true to its original intention: to uphold the Convention 

and prevent the abuse of human rights. No decent country should deport people if they 

are going to be tortured”.889 

Further confirmation of severe and life-threatening conditions of detention in DRC was 

provided by the 2013 Report of the United States Department Report as follows: 

Serious threats to life and health were widespread and included violence, particularly rape, food 
shortages, potable water, space, sanitation, ventilation, temperature control, lighting and 
medical care. Death from starvation or disease was not uncommon…Even harsher conditions 
prevailed in small detention centres, which were extremely overcrowded, had no toilets, 
mattresses, or medical care, and provided detainees with insufficient amounts of light, fresh air 
and water.890 

 
887 Ibid para 7. 
888 P (DRC), R (on the application of) v Secretary of State for the Home Department (note 880 above) 
para 12. 
889 Cameron D ‘Cameron’s speech on the European court of human rights in full’ The Guardian 25 
January 2012 available at https://www.theguardian.com/law/2012/jan/25/camero-speech-european-
court-human-rights-full, accessed on 12 September 2018. 
890 Ibid para 44 (ii). See also United States Departement of State Country Report on Human Rights 
Practices (2016) 6-8. See also United States Departement of State Country Report on Human Rights 
Practices (2013) 4-5. 

https://www.theguardian.com/law/2012/jan/25/camero-speech-european-court-human-rights-full
https://www.theguardian.com/law/2012/jan/25/camero-speech-european-court-human-rights-full


  

170 

 

Given the above, the court found that if P had to be deported to DRC, he would face 

further imprisonment and ill-treatment891 within the DRC prison systems.892 

In BK (Failed Asylum Seekers) Democratic Republic of Congo v Secretary of State for 

the Home Department,893 the court was seized with an application from asylum 

seekers. In this application as well, it was confirmed that conditions and treatment of 

offenders in the DRC’s prisons and detentions centres fell far short of Article 3 of the 

European Convention on Human Rights. 

At the international level, it was demonstrated that the DRC violated the obligation to 

protect and promote human rights. The failure to implement human rights was 

demonstrated in the case of Franck Baruni Kitenge v Democratic Republic of the 

Congo.894 The DRC accused Franck of being a spy for Rwanda and plotting to stage 

a coup against President Joseph Kabila. In July 2002 he was taken to the Court of 

State Security where he was charged for being an intelligence agent for Rwanda. 

Before he was incarcerated in Makala prison, he was first sent to the DRC National 

Intelligence Agency895 where he was tortured. 

Regarding all the above, the applicant claimed to have been a victim of torture in 

violation of Articles 7, 9 and 17 of the ICCPR. In response to these allegations, the 

HRC requested the DRC to submit further information on the admissibility and merits 

of the applicant’s claims, but it did not cooperate. The committee896 noted that the 

applicant was ill-treated. 

 
891 Ibid para 54. 
892 Ibid para 56. 
893 BK (Failed Asylum Seekers) Democratic Republic of Congo v. Secretary of State for the Home 

Department CG [2007] UKAIT 00098, United Kingdom: Asylum and immigration 

Tribunal/ImmigrationAppelate Authority, 18 December 2007 para177, available at 

http://www.refworld.org/cases,GBR_AIT,4767eb9d2.html, accessed on 11 September 2018. 

894 Franck Baruni Kitenge v Democratic Republic of Congo CCPR/C/110/D/1890/2009, available at 
http://www.ccprcentre.org/doc/2014/04/1890_2009-DRC-E.pdf, accessed on 4 May 2018. 
895 An agency whose role is to ensure the internal and external security of DRC. 
896 As per Article 93 of its Rules of Procedure, to decide whether or not the matter was admissible under 
the Optional Protocol to the Covenant. As required under Article 5, paragraph 2 (a), of the Optional 
Protocol, to find out if the Committee was the only international settlement examining the matter and 
consider the cooperation of the State party if the applicant has exhausted the domestic remedies.  

http://www.ccprcentre.org/doc/2014/04/1890_2009-DRC-E.pdf
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Having verified violations of Articles 7, 9 and 17 of the ICCPR, the committee obliged 

the DRC to provide effective remedies to the applicant, including: 

(i) conducting a thorough and effective investigation into the author’s allegations of torture and 
ill-treatment (ii) prosecuting, bringing to trial and punishing those responsible for the violations 
committed; and (iii) providing adequate compensation, as well as providing a formal public 
apology to P and his family for the violations suffered as a result of his incarceration and 
eventual unlawful torture. Furthermore, the committee recommended that the state party should 
take steps to ensure that similar violations do not occur in the future.897 

Further, the committee also obliged the DRC to provide measures, within 180 days, of 

the protection against ill-treatment and requested to publish the committee’s views in 

all official languages in the DRC. 

5.3.5 Offenders as right-holders of a standard of living adequate for health and 

wellbeing 

As a state, the DRC has signed several international human rights treaties and norms. 

These norms ensure standards of living that are adequate for the health and wellbeing 

of offenders within the DRC prison systems. 

5.3.5.1 Right to food and drinking water 

Article 47 of the DRC Constitution and Article 61 of the Ordinance-Law898 guarantee 

the right to food and drinking water under Article 48 of the Constitution. In this way, 

the law purports to determine the exercise of the rights to food and drinking water. 

Regarding the exercise of these rights, Article 61 of the Ordinance-Law says that it 

should be taken as much as possible and enough to preserve the physical condition 

of offenders899 and should be given three times a day.900 

It is noted that the bad governance alluded to above still has negative impacts within 

the DRC prison system. The right to food, as the Ordinance requires, is not always 

respected and fulfilled because prison systems periodically experience shortages of 

food and adequate potable water.901 Yet, the Ordinances stipulates that “inmates 

 

897 Ibid para 8.  
898 No 344 of 17 September 1965. 
899 Ibid. 
900 Ibid art 62. 
901 United States Department of State, Bureau of Democracy, Human Rights and Labor Democratic 
Republic of Congo: Country Reports on Human Rights Practices (2015) 3. 
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should receive food as much as possible from their usual ration”.902 Yet, offenders 

have access to food once instead of three times a day.903 According to Davies, the 

problem of food shortages arises because of the embezzlement of funds.904 In other 

words, since Zairianization, the resources dedicated to meet food supplies never reach 

prisons. When food is provided at all, the supply is irregular and does not cover the 

prison population or a specified period.905 

To make up for the government’s shortfall, families come to the rescue by regularly 

sending food parcels for their loved ones in detention. Those who are detained far 

away from their families can only look up to churches, NGOs, and the International 

Red Cross (ICRC) for donations of food. Notwithstanding external support for inmates, 

there is always a shortage of food. 

The shortage of food due to government failure gives rise to many loopholes for 

government officials to use their power to exploit offenders. Some proven practices 

are that the prison officials have taken advantage of the shortage to start a business 

such as selling meat, drinks, and so forth to offenders.906 This practice always works 

to the disadvantage of poorer offenders. For example, the research done by 

Advocates Without Borders in Matadi prison907 shows that out of 100 per cent, 57 per 

cent of offenders must share what they received during visits by their family members 

with prison officials and the “capita général”. Thus, offenders’ family members carry 

the double burden of feeding their family members who are incarcerated and, 

implicitly, prison officials too. Most offenders are poor, as are their families. Also, family 

members must be prepared with an amount of money to bribe the prison guards to 

allow the food to enter prison. If there is no money, there is a 99 per cent chance that 

the food will be returned home.908 

 
902 Ibid art 61 par 1. 
903 MONUC (note 760 above) 11. See also Observatoire Congolais des Prisons (note 877 above) 6-7. 
904 Davies R (note 750 above). 
905 Human Rights Watch (note 819 above) 258. 
906 See Ravet R, Lobho J & Moriceau J (note 799 above) 7. 
907 Ibid at 7-11. 
908 Observatoire Congolais des Prisons (note 877 above) 9. 
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5.3.5.2 Right to clothing and bedding 

Offenders’ right to clothing is guaranteed under Article 51 of the Ordinance-Law.909 

The law states that offenders should be dressed in uniforms while considering the 

climate so that their health is protected at all times.910 The dress code is designed 

such that it considers that offenders are bearers of the right to dignity.911 

In reality, the government does not provide uniforms to offenders, except at Makala 

prisons where the uniform is a simple blue top that is generally not protective in the 

winter.912 The rest of the offenders use their clothing, which generally might not suit 

the climate. Wealthy offenders are clothed by their families. In the latter situation, it 

becomes hard to determine who is an awaiting trial offender and who is already 

convicted and sentenced.913 

The right to bedding is protected under Article 48 of the Ordinance-Law. 

Notwithstanding the legal provision, it is rare to find a prison in the DRC prison systems 

equipped with any worthwhile bedding. In some prisons, the offenders resort to 

sleeping on the pavement or a concrete bed, which is far from comfortable. Where 

mattresses are provided by the government in general, the problem of overcrowding 

also affects the right to bedding. For example, a prison that is certified to accommodate 

1 500 offenders was known to take in as much as 8 220 offenders.914 Consequently, 

offenders must sleep in shifts. Wealthier offenders are supported by their families who 

bring them bedding materials. 

5.3.5.3 Right to medical health and care 

The 2006 Constitution of the DRC recognises the right to healthcare only to detainees, 

stating that “Any detainee must benefit from a treatment which preserves his/her life, 

 
909 No 344 of 17 September 1965 para 1. 
910 Article 52 of the Ordinance Law No 344 of 17 September 1965. 
911 Article 52 para 2. 
912 See La Tempete ’40 prisonniers ont quitté hier Makala et Ndolo’ http://www.latempete.info/40-
prisonniers-ont-quitte-hier-makala-et-ndolo, accessed on 17 September 2018. 
913 This situation was observed by the researcher while she was completing her Honours Project and 

up to now the situation still the same. 
914 See Immigration and Refugee Board of Canada ‘Democratic Republic of Congo: Prison conditions 
in Kinshasa, including the treatment of prisoners (2015-2017)’ available at 
http://www.refworld.org/docid/59843b394.html, accessed on 17 September 2018. See also MONUC 
(note 759 above) 21. 

http://www.latempete.info/40-prisonniers-ont-quitte-hier-makala-et-ndolo
http://www.latempete.info/40-prisonniers-ont-quitte-hier-makala-et-ndolo
http://www.refworld.org/docid/59843b394.html
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physical and mental health”.915 Although the right to healthcare for all categories of 

offenders is not specified in the Ordinance-Law,916 the Ordinance provides that every 

offender should go through a medical examination on admission into prison.917 After a 

medical examination, the Ordinance specifically provides that every offender must be 

issued with a medical card containing the offender’s medical history as a matter of 

standard procedure inside the prison.918 This would ensure that all offenders are 

assigned specific work tasks that consider their medical history and previous medical 

treatment.919 For example, an offender suffering from a malnutrition condition stands 

to place his/her rehabilitation process in jeopardy given that a lack of food affects a 

person physically and mentally.920 The Ordinance-Law disallows any offender from 

performing any work task when his/her medical condition does not allow unless the 

sickness has been cured.921 

The Ordinance-Law provides that offenders should go through immunisation, 

radioscopy, serology, or bacteriology to determine the offender’s precise medical 

condition.922 If the doctor finds it necessary, deworming is provided as a preventive 

measure.923 In case the offender’s sickness is grave, the doctor authorises the transfer 

of the patient offender to the nearest hospital with his/her medical record.924 

Furthermore, the Minister of Public Health in his/her discretion could nominate a prison 

doctor according to the prison population size. The medical doctor would visit the 

prison every day or once a week depending on the prison population.925 Furthermore, 

the Minister could appoint one or more nurse working under the technical control of a 

medical doctor and or the supervision of the administrative direction depending on the 

prison population size.926 Whenever there is an emergency, the medical doctor, 

 
915 Article 18 para 5. 
916 No 344 of 17 September 1965. 
917 Article 33 para 1. 
918 Article 16 (7). 
919 Article 33 para 4. 
920 See Sawata S M ‘Malnutrition and poor academic performance: Critical Contributions’ (2006) 20 
Estudos Awançados 133, 133. 
921 Article 58 para 1. 
922 Article 58 para 2.  
923 Article 33 para 3. 
924 Article 58 para 3. 
925 Articles 54 para 3; 27; 55 
926 Article 55 para 1.  
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however, is obliged to be present.927 Sick offenders should be examined daily. The 

guardian must monitor and record cases of all offenders who have notified their 

sickness so that the medical doctor can attend them every night. 

From the above, it bears noting that neither the Constitution nor the Ordinance-Law 

precisely articulate the state’s financial obligation regarding the supply of medicines. 

Hence, several reports indicate how often offenders die monthly at some prison 

centres in the DRC merely because centres run medical facilities and employ nurses 

but lack medicinal supplies.928 It is not surprising that doctors skip visits to some prison 

centres unless an emergency demands it.929 This situation resulted because of the 

economic crisis brought about by the impact of Zairianization.930 

Yet, for curable illness such as TB, diarrhoea, typhoid and malaria, chickenpox, skin 

infection, open wounds and typhoid, the government fails to intervene with adequate 

medical supplies and care. What then can be said about incurable infections such as 

HIV/AIDS?931 

Theoretically, the Ordinance-Law shows that one of the purposes of the medical 

doctors’ visit is to ascertain if the food that offenders consume is suitable and sufficient 

to sustain good health.932 Not least important to mention is that one of the factors 

inhibiting recovery from sicknesses or even death in most cases is due to 

malnutrition.933 In the Matadi Central prison for example, out of 100 per cent inmates, 

58.5 per cent refused to take the food provided by the prison administration. The 

reason was that the food contained water and beans that provoked gastric 

disorders.934 In the Mbuji-Mayi prison, it was observed that malnutrition aggravated 

 
927 Article 57. 
928 See also MONUC (note 760 above) 22. See also MONUSCO &UNJHRO (note 831 above) 13. 
929 MONUSCO &UNJHRO (note 832 above) 16. 
930 See Rosenblum P (note 821 above) 8. 
931MONUSCO&UNJHRO (note 832 above) 12. See also Ravet R, Lobho J & Moriceau J (note 799 
above) 10-11. 
932 Article 27. 
933 MONUSCO &UNJHRO (note 832 above) 16. See also See Radio Okapi ‘Goma: Les prisonniers de 
Munzenze confrontés a des épidemies et a la malnutrition’ available at 
https://www.radiookapi.net/actualite/2012/02/11/goma-les-prisonniers-de-munzenze-confrontes-des-
epidemies-la-malnutrition, accessed on 18 September 2018. 
934 See Ravet R, Lobho J & Moriceau J (note 799 above) 6. This happened also most of the time in 
prisons such as in Kanaga, Luzumu, Tshikapa, Bukavu and so for. See also MONUC The Human Rights 
Situation in the Democratic Republic of Congo (DRC) During the period of April to December 2005 

https://www.radiookapi.net/actualite/2012/02/11/goma-les-prisonniers-de-munzenze-confrontes-des-epidemies-la-malnutrition
https://www.radiookapi.net/actualite/2012/02/11/goma-les-prisonniers-de-munzenze-confrontes-des-epidemies-la-malnutrition
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sicknesses such as tuberculosis at a stage when a person’s body defences are 

generally weakened.935 

Fortunately, the ICRC based on the Geneva Convention is the largest worldwide 

independent humanitarian network with global missions dedicated to alleviating 

human suffering, protecting life, and upholding human dignity.936 In the DRC, it 

provides a nutrient diet including porridge made of soya but it always finds itself in a 

vicious cycle when offenders who were well-fed relapse into their previous state of 

malnutrition.937 This anomaly is because the work of the ICRC does not always cover 

the whole prison population in the DRC.938 There were occasions when the ICRC gave 

up just because the DRC government failed to promote and fulfil its obligations. As 

Rosenblum stated, “eventually, the ICRC determined that it could not go on fulfilling 

the role of the state. After many warnings, the organisation brought its programme to 

an end at the beginning of April 1993”.939 If the DRC government intervenes, it is 

always only after the situation has deteriorated. 

Up to now, the ICRC has not given up. Because of its interventions at prisons such as 

Muzenze and Makala,940 a medical doctor visits at least twice a week or each day 

depending on the prison. The ICRC also provides medications when the government 

under-delivered on its constitutional mandate. With such help, new inmates are 

 
(2005) 14. See also National Plans of Action for the Promotion and Protection of Human Rights - 
Democratic Republic of Congo at 20. 
935 Kalonji et al ‘Prevalence of tuberculosis and associated risk factors in the Central Prison of Mbuji-
Mayi, Demicratic Republic of Congo’ (2016) Tropical Medicine and Health 1, 4-6. 
936 See ICRC ‘ICRC’ available at https://www.icrc.org/en/who-we-are, accessed on 23 August 2018. 
937 See Rosenblum P (note 821 above) 24. MONUSCO & UNJHRO (note 832 above) 15 have well 
clarified the measure que ICRC take to alleviate the problem of malnutrition as follows: 
 “With the help of a nutritionist, the ICRC, which constantly monitors cases of malnutrition in some of 
the prisons in the DRC, has calculated the daily food ration that a prisoner needs. This amounts to 500-
600 grams per person, which costs roughly USD 1 per prisoner per day. This dietary intake corresponds 
specifically to salt, cassava or maize flour or rice, beans, palm oil and vegetables making up a ratio of 
2,232 calories per prisoner per day. Multiplying this ration by the actual number of detainees would give 
the budget needed to cover each prison’s food requirements.” 
938 Refugee Documentation Centre & Congolese-Irish Partnership Ireland (note 790 above) 18. See 
also United States Department of State ‘Zaire Country Report on Human Rights Practices for 1996’ 
available at https://reliefweb.int/report/democratic-republic-congo/zaire-country-report-human-rights-
practices-1996, accessed on 25 July 2018. 
939 Rosenblum P (note 821 above) 24. 
940 See MONUSCO &UNJHRO (note 832 above) 18. 

https://www.icrc.org/en/who-we-are
https://reliefweb.int/report/democratic-republic-congo/zaire-country-report-human-rights-practices-1996
https://reliefweb.int/report/democratic-republic-congo/zaire-country-report-human-rights-practices-1996
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examined for contagious diseases.941 As stated above, there is always a shortage of 

employees, supplies and facilities demanding positive action by the government. 

Regarding volunteers such as the Mercedarian Sisters, the Sisters treat the offenders 

only on Sundays. After medically examining the offenders, they, however, take the 

medicines they had brought with them. This means an offender who falls sick during 

the week must meet his medical needs out of his pocket or rely on the assistance of a 

fellow offender with knowledge of nursing.942 

When pressurised by MONUSCO to fulfil its human rights duties, the DRC government 

could act, but corruption on the side of its officials stands in the way of service delivery. 

Prisons with smaller populations are similarly affected due to the corruption of 

administrators. For example, during a joint visit of the Deputy Minister for Human 

Rights to a prison with a population of almost 100 detainees at Mbandaka in August 

2012, it was observed that available medicines were insufficient to meet the needs of 

the detainees. This shortage occurred even though the provincial prison system had 

just received funds from the Kinshasa government to cover several months of 

outstanding funding.943 

This means that if the government provides funds but does not follow through with 

strong measures to control corruption, the violation of offenders’ right to health, 

continued unresolved. At the Kabaré prison recently, the situation became so bad that 

it resulted in scores of offenders lying down because of exhaustion,944 caused by acute 

hypoglycaemia caused by lack of food,945 before the government could provide food 

items such as meat, beans and firewood necessary to prepare it to save the lives of 

offenders.946 

 
941 Observatoire Congolais (note 877 above) 6. 
942 MONUC (note 760 above) 22. 
943 MONUSCO & UNJHRO (note 832 above) 18. 
944 According to the photographers of those pictures. See http://tele24live.com/?p=8495, accessed on 
18 September 2018. See also MONUC Arrestations et détentions dans les prisons et cachots de la 
RDC (2004) 22. See also Bisimwa G ‘La malnutrition, une menace pour les détenus de la prison 
Centrale de Bukavu’ Speakjhr 4 March 2016 available at http://spaeakjhr.com/2016/03/la-malnutrition-
une-menace-pour -les-detenus-de-la-prison-centrale-de-bukavu/, accessed on 20 September 2018. 
945 According to the provincial ministry of justice. 
946 ACPnews ‘Sud Kivu: des vivres et soins de santé pour les détenus de la prison de centrale de 
Kabaré’ available at http://acpcongo.com/acp/sud-kivu-vivre-soins-de-sante-detenus-de-prison-
centrale-de-kabare/, accessed on 20 September 2018. 

http://tele24live.com/?p=8495
http://spaeakjhr.com/2016/03/la-malnutrition-une-menace-pour%20-les-detenus-de-la-prison-centrale-de-bukavu/
http://spaeakjhr.com/2016/03/la-malnutrition-une-menace-pour%20-les-detenus-de-la-prison-centrale-de-bukavu/
http://acpcongo.com/acp/sud-kivu-vivre-soins-de-sante-detenus-de-prison-centrale-de-kabare/
http://acpcongo.com/acp/sud-kivu-vivre-soins-de-sante-detenus-de-prison-centrale-de-kabare/


  

178 

 

Having said the above, it becomes clear that offenders’ rights to rehabilitation in the 

DRC remains at risk if medical supplies and care arrive at a slow pace. The situation 

just depicted provides enough ground leading to a larger risk of recidivism. 

5.3.5.4 Right to accommodation 

The DRC Constitution does not recognise offenders’ right to accommodation like the 

Constitution of the Republic of South Africa.947 Its Article 48 recognises the right to 

decent housing though. The right to accommodation is guaranteed under Title V of the 

Ordinance-Law.948 This includes separating women from men, and juveniles from 

adults. It, however, could be noted that the Ordinance-Law also discriminates in favour 

of “detainees”. One believes that the legislator meant all categories as the Ordinance 

requires separating:949 

• habitual delinquent; 

• “detainees” sentenced to a term of penal servitude not exceeding two months; 

and 

• “detainees” sentenced to more than two months of imprisonment. 

The exception is more visible in the case of women who are separated from men. 

Juvenile offenders are still accommodated together with adult offenders. It begs 

mention that this separation does not occur at all prisons in the country. Also, 

dangerous offenders and those sentenced for serious crimes are incarcerated within 

the same prison system but in separated yards. One of the purposes for a medical 

doctor to screen offenders on admission to prison is, according to Article 33 of the 

Ordinance-Law, to diagnose contagious diseases right from the start. In case there is, 

those offenders with contagious diseases should be separated from those who are not 

and placed in a special yard within the prison.950 This should be done within the prison 

or at the nearest hospital in the community if it is not possible to do so at the prison.951 

The separation is not followed strictly to the letter. Offenders who were healthy before 

 
947 See Article 35 (2) (e) of the 1996 Constitution of the Republic of South Africa. 
948 Article 39. 
949 Articles 40. 
950 Article 59 para 2.  
951 Article 33 para 2. 
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incarceration frequently come out of prison with a disease such as TB,952 as the 

government fails to provide medicines, unless the ICRC or the World Health 

Organisation (WHO)953 intervenes. 

Article 27 of the same Ordinance-Law empowers a visiting medical doctor to assess 

the hygienic conditions within which offenders are confined. In this regard, the reality 

is that most prisons in the DRC are in a state of disrepair. They are old and 

consequently present an opportunity to escape to inmates. Most were built before 

independence and have never been repaired.954 Facilities such as toilets are a source 

of several infections, especially in the case of women.955 The reason is highlighted by 

the Human Rights Watch that “many prisons were not built as prisons and have no 

facilities for preparing food or meeting the hygienic needs of prisoners”.956 In some 

prisons, facilities such as kitchens consist of firewood, sometimes only a single pot in 

which offenders can cook pap. Once cooked, the pap is transferred onto the lid of the 

pot and the same pot will be used to cook a vegetable such as beans.957 Worse of all 

is that the food cooked in that same pot always changes colour, thus making offenders 

fall sick.958 

With the United Nations Development Programme (UNDP)’s assistance there, 

however, was a significant improvement in the rehabilitation of some prison systems 

of the country. The UNDP is a “United Nations’ global development network, 

advocating for change and connects countries to knowledge, experience and 

resources to help people to build a better life”.959 Its help has also extended to prisons. 

It has rehabilitated prisons in the province of Equador where the rate of prisoner 

escapes was alarming. This rehabilitation consisted in the construction of three 

 
952 Monkango P (note 846 above). See also Radio Okapi ‘Bukavu: plus de 22 détenus atteints de la 
tuberculose’ available at https://7sur7.cd/new/bukavu-plus-de-22-detenus-atteints-de-la-tuberculose/, 
accessed on 25 September 2018. 
953 The WHO is a United Nations agency specializing in international public health. 
954 See MONUC (note 760 above) 34. 
955 due to their physiology. 
956Human Rights Watch (note 819 above) 254.  
957 This was observed by the researcher while doing her Honours Project. See Bajika B M (note 795 
above) 45. And 11 years back, it was also observed by Human Rights Watch. See also Rosenblum P 
(note 821 above) 24. See also Human Rights Watch (note 819 above) 256. 
958 Bajika B M (note 795 above). See Refugee Documentation Centre & Congolese-Irish Partnership 
Ireland (note 790 above) 17. 
959 UNDP ‘United Nations Development Programme’ available at www.undp.org, accessed on 25 
September 2018. 

https://7sur7.cd/
http://www.undp.org/
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watchtowers and the partial rehabilitation of the administrative building, the infirmary, 

four cells in the soldiers’ quarters, and 52 cells, and the construction of a dining hall 

and 12 toilets in the prison of Mbandaka, and the total rehabilitation of the prison of 

Gemena. In the province South Kivu, the United Nations Joint Human Rights Office 

(UNJHRO) supported the rehabilitation of some prisons that were in a state of disrepair 

such as the Kalehe prison.960 This project was funded by the Canadian International 

Development Agency (CIDA).961 

Two years ago, MONUSCO funded the Kakwangura prison for the construction of a 

fence wall to separate women from men. The following year, MONUSCO helped to 

repair the women’s yard in the Makala prison. Whereas the Ordinance-Law dates 

since 1965 and is still in force, the DRC government is unwilling to take its duty 

seriously. 

In sum, the fulfilment of the right to adequate accommodation in DRC is not at a level 

sufficiently conducive to create an environment in which offenders could come out 

from prison better and constructive persons. When there is no water running within a 

prison, two months could pass until the ICRC fixes the problem.962 

5.4 REHABILITATION AS A RIGHT REQUIRING PROFESSIONAL SERVICES 

Prison systems in the DRC function out of the control of the government. The 

government has not regarded rehabilitation as a purpose of imprisonment. 

Government regards imprisonment more as a system of incapacitation and deterrence 

rather than as a targeted goal of rehabilitation as envisaged in this study. The Human 

Rights Watch observed that “With the crisis of salaries and transportation, some 

prisons have been virtually abandoned by their staffs. It is not unlikely to find a prison… 

operating with an effective non-prisoner staff of five”.963 Consequently, in most prison 

centres, offenders take control of the prison system without hindrance.964 The writer’s 

observation is that to alleviate the stresses and strains of these unfavourable 

 
960 MONUSCO & UNJHRO (note 832 above) 21. 
961 Ibid. 
962 Rosenblun P (note 821 above) 21. 
963 Human Rights Watch (note 819 above) 258. 
964 Ibid. 
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conditions requires prison systems to be at least equipped regarding employees, 

including: 

5.4.1 Psychiatrists 

The notion of psychiatrists within the DRC prison systems is unknown. The Ordinance-

Law is silent on this gap. The ideal situation would be if the Department of Public 

Health provided psychiatry services to offenders on similar lines as the Department of 

Health in South Africa.965 All along this study, as it has been indicated, the notion of 

the rehabilitation of offenders appears to have been entertained and realised only by 

NGOS, churches and volunteers. Yet, the main benefactor of offenders in prison 

remains the DRC government. Consequently, offenders must spend detention in an 

environment that is mentally and physically depressive rather than rehabilitative. 

Unsurprisingly, the problem of depression and psychosis, especially with long-term 

offenders, is common in DRC prisons.966 

5.4.2 Psychologists 

As was indicated above, psychological services are offered for the benefit only of 

sentenced offenders in the South African system. In that jurisdiction, the provision of 

psychological intervention is dictated by the degree of the danger the psychologically 

challenged offender poses to the community. By contrast, psychological services are 

not provided in the DRC prison systems. Given the above, offenders’ psychological 

wellbeing is not provided, protected or fulfilled in the DRC. Even though psychologists 

have often joined the ranks of several volunteer organisations assisting in the area of 

education, the deployment of psychologists is not targeted towards the provision of 

services such as therapy.967  

If the writer could go back to the situation of the Kakwangura prison mentioned 

above,968 one could clarify that the building of a fence wall separating women from 

men was intended to protect women offenders from sexual abuse and other forms of 

gender-based violence rather than psychological wellbeing. Thus, even in the DRC, 

 
965 See Section 12 (2) (b) of Act 111 of 1998. 
966 MONUC (note 760 above) 12. 
967 See Radja P S (note 784 above).  
968 See heading 5.3.5.3. 
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sexual violence against offenders is closely guarded against to minimise the incidence 

of unexpected pregnancies, as that would worsen the resultant psychological and 

physical trauma of a victim.969 One would conclude that these measures are adopted 

to “rehabilitate the prison system” but it is unclear what measures concerning how the 

women are rehabilitated, how they are assisted to overcome the resultant 

psychological traumas. This is the government’s duty; otherwise, after incarceration, 

offenders would have to come out of prison not just empty-handed, but with babies 

who would eventually have to be fed by the receiving community. 

5.4.3 Social workers 

In the DRC prison systems, offenders’ right to social work services is not recognised 

as part of the rehabilitation programmes. Nor does the Ordinance-Law mention it, as 

does the South African legislature in the Correctional Act970 and the White Paper on 

Correctional Services.971 Consequently, offenders’ social needs are not considered in 

the DRC. In other words, no social worker is ever dispatched in response to the 

rehabilitation needs of an offender. In this way, offender assessment as a justiciable 

right is unknown in the DRC. Let alone respected. After serving his or her term, an 

offender comes out of prison without having been assessed on pre-release aspects 

surrounding family history, violence, alcohol and drug abuse, sexual offences and 

even HIV and AIDS as is done in South Africa. This observation had a sequel in two 

cases. The first case is that of Kabongo972 related to sexual offences. 

The facts, in this case, were that on 19 August 2012, Kabongo had regularly forced a 

14-year-old girl to have sexual intercourse with him much against her will, which is 

prohibited and punishable by the law protecting children in the DRC.973 Interrogated, 

the accused recognised the charges against him but only gave the defence that he 

had not known the age of the minor. On behalf of the victim, the mother demanded 

 
969 MONUSCO ‘MONUSCO quick impact project improves conditions of detention in the Butembo 
prison’ available at https://monusco.unmissions.org/en/monusco-quick-impact-project-improves-
conditions-inmate-detention-butembo-prison, accessed on 25 September 2018. 
970 See Sections 38 (1) & 41 (3) of Act 111 of 1998. 
971 Section 9.6.4 of the 2005 White Paper on Correctional Services. 
972 Kabongo Case, R P 10431/13, High Court of Lubumbashi. 
973Article 170 & 171 of the Law No 09/001 of 10 January 2009 related to the protection of the child, 
available at http://www.leganet.cd/Legislation/JO/2009/L.09.001.10.01.09.htm, accessed on 16 May 
2018. 

https://monusco.unmissions.org/en/monusco-quick-impact-project-improves-conditions-inmate-detention-butembo-prison
https://monusco.unmissions.org/en/monusco-quick-impact-project-improves-conditions-inmate-detention-butembo-prison
http://www.leganet.cd/Legislation/JO/2009/L.09.001.10.01.09.htm
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the court to convict the accused and order him to pay her a fine of two super wax 

materials of excellent quality, one suit, two pairs of shoes, two goats, and USD 500. 

The accused was convicted and sentenced to 7 years imprisonment for rape as 

provided and punishable by the law that protects children974 and a fine of 800 000 

Congolese Franc (800 000 CDF) which equals R 7 073,87 (7 073,87 ZAR) in the High 

Court of Lubumbashi. Considering the request of the victim’s mother, the court 

condemned the accused to pay USD 2000. 

The second case of Mukeba is related to robbery.975 During the night of 5 September 

2013, Mukeba stole a 21-inch television set, a DVD player, a glass table, United States 

Dollars 10 (USD10) from Mrs Mbiku’s house. The size of the table and the value of all 

these goods were not specified. 

Apprehended and repeatedly interrogated before the investigating officer and the 

public prosecutor, the accused confessed and admitted to all the charges against him 

but denied knowledge of the USD 10. But the 21-inch television, the DVD player and 

the glass table were recovered from a third person to whom the accused had sold 

them. These facts are provided and punished in Articles 79 and 81 of the Code Pénal 

Congolais Livre II976 related to offences against property. 

The public prosecutor solicited the High Court to sentence the accused regarding the 

robbery to 10 years imprisonment and 100 000 Congolese Franc (100 000 CDF), 

which equals R884, 28 (884, 28 ZAR) of a fine, according to Code Pénal Congolais 

Livre II (Congolese Penal Code Book II).977 

When the case was held before the High Court of Lubumbashi, the accused appeared 

but was not legally represented or assisted by legal counsel. The court reserved its 

decision. Due process, however, was followed. After analysis, the judge considered 

that the accused never had a criminal record and was still young. The accused pleaded 

 
974 Ibid. 
975 Mukeba case, R P 10809/14, High Court of Lubumbashi para 1. 
976 DRC Code Pénal Congolais Décret du 30 janvier 1940 tel que modifié et complété à ce jour Mis à 
jour au 30 novembre 2004 45eme in Journal Officiel n° Spécial 30 novembre 2004,

 
available at 

http://www.droit-afrique.com/images/textes/RDC/RDC%20-%20Code%20penal%20MAJ%202004.pdf 
accessed on 16 May 2018. 
977 Article 81 paras 2& 5. 
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guilty to the charges and was convicted regarding robbery and sentenced to 3 years 

imprisonment. 

From the two cases, one would highlight that at least justice is done in the DRC in that 

criminals are punished. Punishment is one thing, but the obligation to provide 

appropriate rehabilitation programmes that will change the lives of offenders sent to 

prison remains the responsibility of the state.  

On the one hand, the role of the services of social workers and psychologists in prison 

requires helping offenders to understand more about themselves and how to deal with 

their subconscious motivations. On the other hand, psychologists have been “the right-

hand assistants of the psychiatrists”978 within the prison. All these services are needed 

in the DRC prison systems to help offenders learn how to deal with various challenging 

situations. 

5.4.4 Teachers or educators 

Article 23 of the Ordinance-Law979 envisages that offenders are entitled to an effective 

and meaningful education delivered by instructors. The DRC government, however, 

has not supplied reading materials or instructors to teach. Was it not for NGOs and 

volunteer assistants, offenders would be leaving imprisonment unprepared for 

community re-entry. The problem with providing education in the prison system is that 

it is not the same quality as the official education provided in the primary, secondary, 

and tertiary institutions.980 This situation arises because of the lack of textbooks to 

support this form of education in prison. There are also no qualified teachers or 

infrastructure available to enable offenders to study under educationally conducive 

conditions. Besides, there is also the negative community attitude that all that 

offenders should get is punishment because it is just and deserved.981 At this juncture, 

it is well to highlight that there are strategies to awaken the government to the legalities 

of the right to rehabilitation. These strategies include:982 

 
978 Knowles J A ‘The role of prison psychologists’ (1949) Proceedings of Oklahoma 172, 174. 
979 No 344 of 17 September 1965. 
980 The researcher meant the educational programme provided by volunteers and NGOs. 
981 See Banza N A N E (note 784 above). 
982 Ibid. 
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• an approach involving all the actors, namely the government, the scientists, the 

community, and the offenders; 

• the request that the government authorise funding for an inventory of the prison 

systems in the country; 

• a meeting between professors of higher education and university institutions to 

discuss the issue of education within prison systems; 

• the mass media awareness campaign of the DRC community that offenders 

have a right to education within prison systems with the contribution of qualified 

teachers; and 

• the participation of students in the Faculty of Psychology and Educational 

Sciences of the University of Kinshasa to make an input in the matter 

concerning teaching and management of prison systems in the DRC. 

From these strategies, major contributions are expected from the DRC government by 

collaborating and encouraging the educational rehabilitation programmes that 

volunteers could establish within its prison systems. As Victor Hugo aptly put it: “He 

who opens school doors, closes a prison”.983 

5.5 THE PARTICIPATION OF THE COMMUNITY IN THE FULFILMENT OF THE 

RIGHT TO REHABILITATION 

“Community” in this study comprises volunteers and NGOs, international or national. 

The following sections deal with the agencies that help offenders to rehabilitate in the 

DRC. 

5.5.1 MONUSCO 

As already indicated above, MONUSCO is an organisation of the United Nations 

assisting the DRC in various domains such as military, justice, and civilian affairs. For 

the present study, MONUSCO seeks to effect the reform of the prison systems by 

reducing the gap between the standards demanded by international human rights 

protocols and domestic legislation regulating prison systems on the one hand, and the 

unprofessional standards practised within the DRC prisons on the other. It does this 

 
983 See Pinto R Sortie de Prison Difficile Reinsertion (2012) Vivre Ensemble Education 1 at 7. 
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by observing visits. Regarding offenders’ rights to rehabilitation, MONUSCO, in 

collaboration with the UNDP, identifies partners such as NGOs to support them 

financially to implement programmes designed to teach offenders basic business skills 

that will help them to live a crime-free life on release.984 The Committee for Auto-

promotion  is one of the NGOs receiving financial support with the help of MONUSCO. 

The Committee for Auto-promotion is discussed below. 

5.5.2 The committee for auto-promotion 

The committee for auto-promotion is an NGO that is financially and materially 

supported by the UNDP and MONUSCO to help offenders to reintegrate into society 

without re-offending. The committee for auto-promotion empowers offenders with the 

programme “Tujitegemee” (in Swahili it means “Let us take charge of ourselves”). The 

programme includes:985 

• broiler chicken farming, which is sometimes difficult to sustain because 

chickens must be sold on credit until full payment is made; 

• cutting and sewing; 

• making artisanal soaps whose delivery is often unreliable due to unavailability 

of transport; 

• making concrete blocks, which is sometimes difficult to supply because of lack 

of transport; and 

• income generating activity (IGA) is a social and economic rehabilitation 

programme consisting of initiatives to generate income. It helps to keep 

offenders occupied and to reduce tensions among the offenders themselves. 

As seen above, offenders such as Salim Kanza Madimba986 went through the above 

programme. At the end of the programme, offenders are awarded a certificate.987 The 

IGA programme is offered only to offenders sentenced to two years or less and who 

command at least a specified minimum educational background. Moreover, the IGA 

 
984 See Administrator ‘À Goma, les détenus, qui ont appris un métier en prison, peuvent gagner 
honnêtement leur vie après leur liberation. Une réinsertion social appreciées des prisonniers et de leur 
proches’ available at http://www.toukimontreal.com/2014/04/17/goma-formes-a-un-metier-les-
prisonniers-se-reinserent-plus-facilement/, accessed on 28 May 2018. 
985 Ngwanza M (note 753 above). 
986 See heading 5.2.1. 
987 Ngwanza M (note 753 above). 

http://www.toukimontreal.com/2014/04/17/goma-formes-a-un-metier-les-prisonniers-se-reinserent-plus-facilement/
http://www.toukimontreal.com/2014/04/17/goma-formes-a-un-metier-les-prisonniers-se-reinserent-plus-facilement/
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programme helps offenders to earn pocket money while incarcerated and to maintain 

an adequate standard of living while under incarceration to minimise the attack of 

epidemic illnesses.988  

The challenges that the IGA programme encounters is that it is difficult to maximise 

their profit margins as its sales are based on credit deliveries. This programme is not 

offered in all prisons. For instance, on account of space, in prisons such as Kipushi, 

offenders do not enjoy such opportunities.989 

5.5.3 Prison fellowship 

The prison fellowship (PF) was chartered in 1991 and is a transformation of an NGO 

called “Friends of the Prisoners”. It is a national prison fellowship on international 

prison fellowship and enjoys special consultative status parallel to United Nations 

Economic and Social Council and is an active member of the alliance of NGOs on 

crime prevention and criminal justice. PF works in association with churches 

nationwide. It fulfils two roles. 

First, it is a ministry of the word of God which states that “…I was in prison and you 

came to visit me”.990 Second, it is a humanitarian NGO advocating support for 

offenders. The difference between the two roles is that the PF intervention is a ministry 

since it is premised on the belief that an offender has an internal problem that needs 

divine help. The second aspect is that beyond divine help, the offender is a possessor 

of positive rights that could help him or her to survive crime outside prison. In any case, 

the greater accent is placed more on what could make offenders live harmoniously 

within the community instead of those aspects that differentiate people in the sense 

that A is an offender while B is law-abiding. The work of PF starts the minute offenders 

are incarcerated and continues even beyond imprisonment. 

Regarding rehabilitation, PF provides: 

• A week of prayer for offenders. As a ministry, PF encourages local churches to 

pray for offenders and their families. Prayers are also extended to victims of 

 
988 Ibid. 
989 The programmes are offered in prison centres such as Uvira and Bukavu. 
990 Matthew 25:36 the New International Version Bible. 
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crime so that they may be healed. In this, there is a follow-up on ex-offenders 

with the specific aim of guiding them to avoid relapsing. Where an offender has 

committed a crime, PF believes that his/her character was not complete and 

that the prison system has a duty to complete it. Consequently, PF holds it as 

its responsibility to pray for prison officials to discharge their tasks towards 

offenders of reforming and treating them with love. 

• Justice and reconciliation. This programme is based on the “slow pace”991 of 

the justice system, as offenders could wait for a trial that usually takes longer 

than the maximum sentence they will receive if found guilty. Second, if found 

guilty, the prison system does not rehabilitate offenders. Given the above 

situation, this programme helps offenders to face their responsibilities to the 

victim so that they eventually acknowledge what they have done and confront 

the hatred between the perpetrator and victim. 

• Offender transformation. In this programme, offenders are encouraged to join 

the Centre for Offender Transformation. It supports and promotes excellence in 

prison ministry. Offenders are given materials such as bibles dealing with every 

aspect of prison ministry, both inside and outside prison, families, churches, 

and the needs of communities. 

• Angel tree. This programme includes offenders’ children. The main aim is that 

children should always know that despite the separation, their parents have not 

totally disappeared. To achieve this, PF in collaboration with local churches and 

volunteers presents gifts to the children of offenders so that these children do 

not feel forgotten during the festive season. 

The challenge with the peace and productivity programme is that it requires having a 

permanent supply of water, which is a scarce resource in the DRC. But to overcome 

this challenge, PF advocates the cultivation of vegetables that can grow quickly, such 

as onions and beans. The one problem that PF is unable to overcome is the problem 

 

991 Taking into account all the processes of justice that may be taken for the offenders to be found guilty 
or not guilty. 
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of overcrowding. According to the estimation of Advocates without Borders,992 about 

22 000 offenders are incarcerated within the DRC prison system. Eighty-two (82) per 

cent of them are under preventive detention. In view of this skewed prison population 

regarding available space, the detention conditions for offenders consequently fall far 

short of the minimum recommended standards. Consequently, the rate of 

overcrowding in the country’s prisons reaches as high as 400 per cent, as in the 

Makala prison in Kinshasa.993 In the Bukavu prison, the 2016 statistics of the prison 

population reached 1 448 inmates for a facility that is certified to hold only 500 

offenders.994 Further examples abound. 

In capsule, from the above, it becomes clear that the DRC government falls far short 

of facilitating the fulfilment of the right to rehabilitation even when the country 

experiences no scarcity of NGOs and other volunteer role-players who take the 

offenders’ right to rehabilitation seriously. 

5.6  CONCLUSION 

This chapter attempted to analyse the extent to which offenders’ right to rehabilitation 

is respected, protected, and promoted in the DRC. To do this, the researcher used 

sub-topics such as offender access to basic freedoms such as religious expression, 

education, vocational training, exercise, contact with the outside world, availability of 

pre-release programs, and the state’s compliance with offenders’ right to dignity, 

equality, freedom from unfair discrimination, and freedom from torture, cruel, inhuman 

or degrading treatment. The chapter showed systemic weaknesses and shortages in 

the DRC prison systems. These weaknesses in the prison systems raise concerns 

about the DRC government’s willingness and capacity to uphold the offenders’ right to 

rehabilitation. 

As was shown, although several role-players are alleviating the challenge of offender 

rehabilitation in the DRC, the sole responsibility of respecting, protecting, promoting, 

 
992ASF ‘Marchandisation du détenu en République Démocratique du Congo’ (2015) Bruxelles 1 at 2. 
993 Ibid. 
994 Kinombe C K ‘La surpopulation carcérale dans les prisons Congolaises: causes, effets et pistes de 
solution’ (2017) 603, 605. 
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and upholding offenders’ right to rehabilitation cannot be achieved by proxy. It remains 

the sole responsibility of the government of the DRC. 
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CHAPTER SIX 

FINDINGS, CONCLUSIONS AND SUGGESTIONS FOR FURTHER RESEARCH 

6.1 INTRODUCTION 

Any investigation is, per definition, intentionally directed to a finding of some sort. The 

primary objective of this chapter is to report on the findings of the research whose 

main focus was to compare South African and the DRC’s prison systems regarding 

one central focus, namely the right of offenders to undergo rehabilitation before their 

release into the community. The investigation was designed and conducted against 

international and regional human rights instruments. Right from the start, the writer 

stated that both countries under investigation are characterised by a high rate of 

recidivism. The basic starting point of the investigator was that, as a right, access to 

rehabilitation carries the potential advantage of breaking the negative cycle posed by 

the high rate of recidivism in any country if the rehabilitation process is conducted 

satisfactorily. 

As the writer indicated at several points in the study, the benchmark for fulfilling the 

right to rehabilitation was laid down by the requirements set out in international, 

regional, and national human rights instruments. Given that South Africa and the DRC 

were signatories to and duly ratified several international and regional human rights 

instruments relating to offenders’ right to rehabilitation, the first and basic question the 

researcher set out to answer was, whether the two countries comply with the 

standards laid down by laws and standards regulating rehabilitation as a right. The 

collateral question related to the first is, if so, to what extent do the two countries 

comply with the requirements of the offender’s right to rehabilitation in their respective 

jurisdictions? 

The researcher’s findings are discussed below. The ensuing discussion pinpoints the 

similarities and differences in the two countries’ rates of compliance. It also gives 

salient recommendations that could be considered relevant to heed to improve the 

situation. 
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6.2 FINDINGS 

Following the organisation of the exposition chapters, the following sub-topics or 

subheadings are used below to structure the findings: 

6.2.1 Rehabilitation as a first-generation right 

As stated in Chapter Two, according to the ICCPR and the UDHR, first-generation 

rights prohibit the state from initiating or conducting any arbitrary actions that would 

interfere with the civil and political rights of any individual within the state territory. As 

seen earlier, first-generation rights cover the rights to dignity, equality, and freedom 

from discrimination, torture, inhuman, and degrading treatment. Furthermore, it is a 

norm of civilised communities that an offender’s right to dignity is always respected, 

and that at any given time, the responsibility to make the process of rehabilitation 

possible, remains that of the state.995 

As rehabilitation demands continuous physical and mental wellbeing, offenders 

should, always, be free from torture. As seen in Chapter Three dealing with 

international norms and benchmarks,996 the consequences of torture work against 

rehabilitation. Torture could prevent an offender from taking a life-changing 

decision.997 In sum, rehabilitation is a freedom right consisting of treating offenders 

such that does not harm their physical and mental wellbeing. 

6.2.2 Rehabilitation as a second-generation right 

Chapter Two showed that second-generation rights are positive rights in that the right 

to rehabilitation requires the state to take positive actions as prescribed in the ICESCR 

protocol. Unpacked, these positive rights comprise the rights to education, medical 

care, food, work, accommodation, vocational training, and health. In short, this cluster 

of rights is tantamount to a legal demand for a standard of living that is adequate for 

the offender’s health and wellbeing. As was demonstrated above, rehabilitation could 

pass as a second-generation right on the strength of the fact that it includes all those 

rights whose realisation is a necessary precondition for an effective rehabilitation 

 
995 Muthaphuli P (note 73 above) 77. 
996 See heading 4.7.4  
997 Ibid. 
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process. Inherent in the nature of second-generation rights is that although the state 

is bound to act, it is not obliged to dig into resources that are inadequate or not 

available at the time.998 

6.2.3 Rehabilitation as a third-generation right 

As it was demonstrated, the right to rehabilitation is a third-generation right because it 

rides on the back of the principle of solidarity of human beings. Also, rehabilitation 

requires offenders to be incarcerated in an environment that preserves their dignity 

and wellbeing. It requires the self-determination of the offender and the solidarity of all 

members of the community to make rehabilitation effective. As a third-generation right, 

rehabilitation requires the positive actions of the state and all players who are 

participants in the machinery of the state. 

6.2.4 Do South Africa and DRC comply with international human rights 

standards? 

6.2.4.1 Similarities 

If one could ignore the dualists system999 adopted by South Africa and look at the 

monist system1000 embraced by both countries, one could say, at least in theory, that 

both countries comply with international human rights standards because, as seen in 

Chapter Two, with the monist system, international law directly applies. As the monist 

system does not require translation into national law, domestic and international law 

are regarded as aspects or branches of the local law. Consequently, treaties, 

conventions or international agreements do not need to be enacted into domestic law 

after ratification or accession.1001 Having noted the above, the UDHR was recognised 

as the predecessor to the South African Bill of Rights.1002 

 
998 See Currie & de Waal: Chapter 26 deals extensively with the state’s treatment of positive obligations 

created by socioeconomic rights under the Constitution of the Republic of South African and 

international law. Currie I & de Waal J The Bill of Rights: Handbook 6 ed (2014) 563-597.  
999 See heading 2.5.3. 
1000 Ibid. 
1001 Mangu A M B (note 200 above) 517. 
1002 See ‘Parliament of Republic of South Africa’ available at https://www.parliament.gov, accessed on 
15 October 2018.  

https://www.parliament.gov/
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The introduction to Chapter Five showed that the DRC affirms its adherence to the 

UDHR. On the one hand, South Africa signed the ICCPR of 16 December 1966 on 3 

October 1994, as monitored by the HRC and duly ratified it on 10 December 1998. On 

the other hand, the DRC ratified the ICCPR on 1 November 1976.1003 As a 

consequence, South Africa and the DRC placed themselves under an obligation to 

respect, protect, and fulfil offenders’ rights. This obligation arises not merely by virtue 

of the operation of civil and political rights in the covenant only, but in virtue of the right 

to rehabilitation, as required under Article 10 (3).1004 Consequently, offenders enjoy 

the right to sue the state, whether in South Africa or the DRC, whenever an offender 

alleges that a right was violated. This is how the covenant was designed to operate. 

Speaking about the ICESCR, South Africa signed it on 3 October 1994 but only ratified 

it on 12 January 2015. The DRC ratified it on 1 November 1976. The covenant binds 

the two countries “under international law and has an increasingly significant 

impact”1005 on the rehabilitation of offenders. Similarly, the ICESCR gives effect to the 

legal elements of rehabilitation. Just to mention a few of these elements they include, 

but are not limited to, the right to self-determination, work, education, vocational 

training, and the standard of living adequate for wellbeing. 

On 29 January 1993, South Africa signed the CRC of 20 November 1989 which it 

ratified on 16 June 1995. Similarly, the DRC signed the CRC on 20 March 1990 and 

ratified it on 27 September 1990. Consequently, both South Africa and the DRC are 

under an obligation to protect, promote, and fulfil the right to rehabilitation of all young 

offenders as long as the CRC Convention continues to deal with the promotion of the 

reintegration of the child as a constructive member of the society.1006 By ratifying the 

African Charter of 27 June 1981, the same consequences apply to South Africa1007 

and the DRC.1008 

 
1003 See Les Instruments Internationaux et Régionaux Relatifs aux Droits de L’homme Ratifies par La 
République Démocratic du Congo in Journal Officiel De La République Démocratique du Congo (2002) 
24. 
1004 See heading 3.2  
1005 Currie I & Waal de J The Bill of Rights: Handbook 6 ed (2013) 570. 
1006 Article 40 (1). 
1007 It did it on 9 July 1996. 
1008 On 20 July 1987. 
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In short, general compliance is visible in both countries because member states abide 

by the monist approach outlined above. Breaches of the law, however, still occur, 

which challenge both countries whenever offenders are not treated equally1009 or are 

discriminated against.1010 By the same token, the right to rehabilitation is violated when 

offenders are subjected to torture, cruel, inhuman or degrading treatment, as was seen 

in the South African case of Neluheni v South African Custodial Management and 

others,1011 and the DRC case of Franck Baruni Kitenge v the Democratic Republic of 

Congo.1012 In such cases, the dignity of offenders is not respected.1013 

There is still a problem with the right to adequate food1014 and medical care.1015 In 

Chapter Two, the fourth principle of the rights-based approach to rehabilitation showed 

that prison facilities should not be overcrowded or employee shortages be ever 

permitted, as such shortages negatively affect offenders’ access to education and 

employment.1016 Unfortunately, this happens to be the case within the South African 

and the DRC prison systems. 

The further effect of overcrowding in both countries highlights the challenges posed 

by limited space. In some cases, as was shown, offenders had to resort to sleeping in 

shifts.1017 Although the right to visit offenders proved effective for rehabilitation in both 

countries, corruption continues to stand in the way of meaningful improvement of 

prison conditions in both countries. In the DRC it is worse, as visitors must be prepared 

to bribe their way all the time, just to see an inmate, even though the offender’s 

capability to receive a visitor is not a privilege;1018 it is a right. 

According to the Nelson Mandela Rules, offenders should be incarcerated close to 

their place of reintegration.1019 But in South Africa and the DRC, it still happens that 

some offenders are incarcerated far away from their relatives. This scenario was the 

 
1009 Headings 4.3.2 & 5.3.2.  
1010 Headings 4.3.3 & 5.3.3. 
1011 Headings 4.3.4 & 5.3.4.  
1012 Heading 5.3.4. 
1013 Headings 4.3.1 & 5.3.1. 
1014 Headings 4.3.5.1 & 5.3.5.1. 
1015 Headings 4.3.5.3 & 5.3.5.3. 
1016 See Heading 2.6.4. 
1017 See Azzakani R (note 665 above). See also heading 5.3.5.2.  
1018 Heading 4.2.8 & 5.2.8. 
1019 Heading 3.4.8. 
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point of contention in Masilela and others v Minister of Correctional Services and 

others.1020 

6.2.4.2 Differences 

As seen already, the DRC ratified the ICCPR, ICESCR, CRC and African Charter. 

Ironically, despite this paper compliance, the DRC still has a long way to go when it 

comes to offenders’ right to rehabilitation. The state has not followed the precepts 

embodied in its Constitution1021 nor in its Ordinance-Law1022 governing prison systems. 

The DRC tended to leave this duty to volunteers, churches and NGOs. On the part of 

South Africa, the situation is somewhat improved in that offenders are permitted to 

study at state expense while incarcerated.1023 Despite the similarities with the DRC, 

South Africa has endeavoured to follow its constitutional and legislative commitments, 

as embodied in its Constitution, the Correctional Act,1024 and the White Paper on 

Correctional Services1025 in the sense that it has endeavoured to protect the right to 

rehabilitation. Similarly, the courts intervened in favour of offender applicants 

whenever a right to rehabilitation programmes was violated or threatened. This 

positive compliance was seen in Ehrlich v Minister of Correctional Services1026 and 

Hennie and others v Minister of Correctional Services and others.1027  

Further, it could be conceded that in South Africa as well, not all offenders have been 

assisted by a psychiatrist, as seen in Neluheni v South African Custodial Management 

and others and in Director of Public Prosecutions, Gauteng v Pistorius.1028 In spite of 

this seeming improvement, the two cases provide sufficient basis for inferring that in 

South Africa too, there is still room for improvement. 

 
1020 See heading 4.2.8 & 5.2.8. 
1021 The 2006 Constitution of the DRC. 
1022 No 344 of 17 September 1965. 
1023 Heading 4.2.3. Read also ENCA ‘Exclusive: Flabba’s convicted killer graduates’ available at 
https://youtu.be/skU17dLE2z8, accessed on 17 October 2018. See also Department of Correctional 
Services ‘Minister Masutha opens new school and officiates offenders graduation ceremony’ available 
at http://www.dcs.gov.za/?page_id=3391, accessed on 17 October 2018.6 
1024 Act 111 of 1998. 
1025 The 2005 South African White Paper on Correctional Services. 
1026 See heading 4.3.4.  
1027 See heading 4.2.3. 
1028 Heading 4.4.1. 

https://youtu.be/skU17dLE2z8
http://www.dcs.gov.za/?page_id=3391
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6.3 CONCLUSIONS 

6.3.1 General observations regarding South Africa and DRC 

In general, both South Africa and the DRC ratified several international and regional 

human rights instruments. Despite this compliance, both countries were stalked by the 

problem of unequal treatment of offenders, discrimination, cruel and inhuman or 

degrading treatment, lack of respect for the dignity of offenders, and systemic 

shortages of food, medical care, and supplies. Furthermore, inadequate 

accommodation forces offenders to sleep in shifts. Corruption in the execution of the 

right to receive visitors is endemic in the DRC. Furthermore, the incarceration of 

offenders far away from their communities of eventual reintegration, together with the 

negative effect of overcrowding, all combine to affect the implementation of the right 

to rehabilitation in both countries. Consequently, South Africa and DRC are exhorted 

to take positive measures to address these issues of concern to enhance the quality 

of rehabilitation and reintegration of offenders into communities without delay. 

To achieve this, the two countries must follow the requirements prescribed in the 

UDHR, ICCPR, ICESCR, CRC, African Charter, SMR, Nelson Mandela Rules, 

Ouagadougou Declaration and Plan of Action on Accelerating Prison’s and Penal 

Reforms in Africa, and the Kampala Declaration on Prison Conditions in Africa.1029 

The problem of overcrowding has plagued the two countries. Regarding the DRC, it 

was especially noted that offenders in that jurisdiction could normally spend an 

inordinately long time on remand before being seen by a judge.1030 Regarding this 

aspect alone, both countries should take positive measures to speed up trials of 

remand detainees to lessen congestion in their prison populations. Spending more 

 
1029 As seen in Chapter Three of the study. 
1030Wines M ‘The forgotten of Africa, wasting away in jail without trial’ New York Times 6 November 
2005, available at https://www.nytimes.com/2005/11/06/world/africa/the-forgotten-of-africa-wasting-
away-in-jail-without-trial.html, accessed on 17 October 2018. See also Africa Check ‘Overcrowding, 
disease and torture’ Wits 19 July 2017, available at https://www.wits.ac.za./news/latest-news/research-
news/2017/2017-07/overcrowding-disease-and-torture.html, accessed on 17 October 2018. See also 
Kinombe C K (note 994 above) 606. See also Sarkin J ‘Prisons in Africa: An Evaluation from a Human 
Rights Perspective’ (2009) 9 International Human Rights Journal at 5. See also Reuters ‘DR Congo to 
release 2,000 prisoners in January: Government’ Defence Web 6 January 2016, available at 
http://www.defenceweb.co.za/mobilesite/defenceweb/home/item_id-41863/, accessed on 17 October 
2018. 

https://www.nytimes.com/2005/11/06/world/africa/the-forgotten-of-africa-wasting-away-in-jail-without-trial.html
https://www.nytimes.com/2005/11/06/world/africa/the-forgotten-of-africa-wasting-away-in-jail-without-trial.html
https://www.wits.ac.za./news/latest-news/research-news/2017/2017-07/overcrowding-disease-and-torture.html
https://www.wits.ac.za./news/latest-news/research-news/2017/2017-07/overcrowding-disease-and-torture.html
http://www.defenceweb.co.za/mobilesite/defenceweb/home/item_id-41863/
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than six years without a trial is too long, especially in the view that in South Africa, 

short-term offenders are not permitted to attend certain rehabilitation programmes, 

such as educational and vocational programmes.1031 If an offender was tried and found 

guilty, as a matter of fairness and equity, the period spent on remand should be 

deducted from the term of imprisonment. Furthermore, it would be better to speed up 

trials so that every awaiting detainee could know his/her fate at the earliest possible 

time. This would help to avoid the situation, as in the case of Velyo Velev v Bulgaria, 

where an offender lost three school years while on remand.1032 

Both countries should build prisons to cater for dangerous offenders in every town to 

avoid the possibility of dangerous offenders being incarcerated far away from their 

family members and place of reintegration on release, as was seen in the South 

African case of Masilela and others v Minister of Correctional Services and others.1033 

In the DRC too, as was seen above, an offender from one town was incarcerated in 

another town quite a distance away from the community of eventual reintegration.1034 

Such a scenario is not recommended. 

The two countries should consider increasing the time slots for sporting events, as a 

sporting exercise normally enhances the quality of rehabilitation an offender goes 

through. 

6.3.2 Conclusions specific to South Africa 

South Africa abides by the international provisos governing clothing provision to 

offenders. It, however, should review the red colour of youth offenders’ uniform as a 

bad colour were proven to contribute to behaviour patterns and negatively affect the 

pace and quality of youth offender rehabilitation. 

South Africa should ensure that a set number of chaplains is exclusively dedicated to 

prison services. As seen in an earlier chapter, the researcher’s observation is that 

 
1031 See heading 4.2.3 & 4.2.5. 
1032 See heading 2.5.1. 
1033 See heading 4.2.8. 
1034 See heading 5.2.8. 
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chaplains tend to focus greater weight on the needs of prison officials rather than on 

those of offenders. This pecking order should be the other way around. 

Regarding the matter of the shortage of social workers, South Africa should correct 

this problem. As indicated already, the deployment of final-year clinical or counselling 

student psychologists could point to the direction that the department could follow to 

alleviate the present shortage of social work professionals in the department.1035 

Another good model was followed to address the shortage of teachers by using 

offenders with a teaching qualification.1036 It is suggested that the DCS could follow a 

similar route to address the scarcity of nurses in the department. 

South Africa should introduce more leadership remediation within its prison systems. 

The researcher raises this point because in the case of Lee v Minister of Correctional 

Services,1037 some of the effects of the spread of TB were heightened by the chronic 

shortage of employees and the corresponding failure to apply a rigorous process to 

screen newly arrived offenders with symptoms of TB.1038 A similar omission occurred 

in Neluheni v South African Custodial Management and others.1039 This case is worth 

noting, as it took six months for an applicant to finally see a urologist. 

The DCS should consider lobbying the industry to assist with giving vocationally 

trained offenders opportunities for gainful employment in the private sector. Once 

released, such ex-offenders could be dispatched to various companies that have 

registered to participate in such a corporate social investment initiative. It is not asking 

too much of the government to suggest that the South African government could 

consider extending some tax concessions to participating companies. 

The volume of overcrowding in South African courts is currently receiving due 

attention; however, more remains to be done. The judicial system has a role to play 

too, as the turnaround time from apprehension and prosecution to sentencing still must 

be reduced significantly.1040 

 
1035 See heading 4.4.2. 
1036 See heading 4.4.4. 
1037 See Lee v Minister of Correctional Services (note 603 above). 
1038Ibid para 69. 
1039 Neluheni v South African Custodial Management and others (note 623 above) para 144. 
1040 In the year 2000. 
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South Africa should learn a lesson from the mistakes of the DRC as seen in Chapter 

Five1041 regarding Zairianization, which brought about a currency crisis in the DRC. It 

bears pointing out that up to now, the DRC has never recovered from the 

consequences of its nationalisation project. It is to be hoped that South Africa will avoid 

the DRC’s ideological misdirection. 

Notwithstanding inherent challenges, South African is working hard to ensure that 

offenders are incarcerated in a dignified manner and make its prison systems a real 

place of rehabilitation. Consequently, among the funders of NICRO1042 and 

Khulisa,1043 the South African government has a success story to tell.1044 

6.3.3 Conclusions specific to the DRC 

In the DRC, it is significantly the NGOs, churches, and volunteers, rather than the 

government, who assist the correctional services with programmes of rehabilitation. 

Yet, still, these external interventions are hampered by issues such as lack of water, 

infrastructural deficits, and systemic overcrowding.1045 Arbitrary arrests also 

exacerbate the problem of overcrowding,1046 which happens to be common in the 

DRC. The problem of space, again, harks back to the fundamental importance of 

human rights, in general, and offenders’ right to rehabilitation, in particular. To alleviate 

the problem, the DRC could consider the advantages of handing down suspended 

sentences in appropriate cases, as it is practised by the South African courts.1047 

 
1041 Heading 5.2.5. 
1042 Heading 4.5.1. 
1043 Heading 4.5.2. 
1044 See Khulisa Corporate Annual Report (2014/2015)10. 
1045 Ministère de la justice et droits humains, Rapport général des états généraux de la justice en 
République Démocratique du Congo (2015) 41. See also World Prison Brief ‘Democratic Republic of 
Congo’ available at http://www.prisonstudies.org/country/democratic-republic-congo, accessed on 17 
October 2018. 
1046 See Human Rights Watch ‘DR Congo: fears for health of detained activist’ Human Right Watch 7 
May 2018, available at https://www.hrw.org/news/2018/05/07/dr-congo-fears-health-detained-activist, 
accessed on 18 October 2018. 
1047 A suspended sentence is a prison sentence but due to age, illness, evidence of remorse or change 
of character in the offender, the time in prison is immediately suspended. A suspension allows the judge 
to decide that though the offence is serious to merit a jail term, the imprisonment is suspended due to 
extenuating factors of the case. However, the offender should not commit a crime during the period of 
suspension. See www.smartjustice.org.au, accessed on 17 October.  

http://www.prisonstudies.org/country/democratic-republic-congo
https://www.hrw.org/news/2018/05/07/dr-congo-fears-health-detained-activist
http://www.smartjustice.org.au/
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The merits of the above practice are that it helps to reduce prison populations. The 

other strategy to deal with overcrowding in the DRC would be to privatise some 

prisons. In this way, the security in the prison system would improve. 

As stated above, the DRC is a monist country, as its national and international law are 

the same. Consequently, international law does not have to be enacted in the national 

law of the DRC. But what is lacking in the DRC generally, is that there is no systematic 

effort to spread information about the UDHR, ICCPR, ICESCR, CRC, SMR, and 

African Charter instruments nor the recent Nelson Mandela Rules for policy 

formulation and regulation.1048 From this observation, the researcher would 

recommend that the DRC government should consider reviewing the Ordinance-Law 

to bring it more in line with international human rights standards, as does the 2005 

South African White Paper on Correctional Services, or the Correctional Act 111 of 

1998 or the Constitution of the Republic of South Africa. To learn from South African 

statutes, the DRC should deploy psychiatrist, psychological, and social work services 

and effect similar provisions in the Ordinance-Law No 344 of 17 September 1965. A 

further reason to review the Ordinance-Law No 344 of 17 September 1965 is the 

added value of the right to dignity, given the fact that this right covers a range of 

collateral rights such as the right to food, water, accommodation, and medical care. 

The principle of dignity informs that people deprived of their liberty are not excluded 

from the human community.1049 

Regarding offenders’ right to physical and mental wellbeing, the DRC Ministry of 

Health should provide health services offered in psychiatry, psychology, and social 

workers, as does the South African Department of Health. It should also encourage 

and use students doing their master’s in psychology and social work to offer their 

services within the DRC prison systems at reasonable rates of remuneration. 

The DRC government should also find a formula to progressively fund NGOs working 

for the offenders’ rehabilitation, as South Africa has endeavoured to do regarding the 

NICRO and Khulisa NGOs. 

 
1048 Within the prison systems. 
1049 Kinombe C K (note 994 above) 626. 
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International Human Rights Agencies such as MONUSCO, FAO, WHO, ICRC and the 

UNDP are more than willing to assist the DRC to respect, protect, promote, and fulfil 

the right of its citizens, including those of its offenders.1050 To an extent, the DRC 

commands sufficient resources to respond to the challenges posed by the need to fully 

implement the rehabilitation needs of its offenders.1051 Ultimately, the DRC 

government must commit fully to follow the principles of the United Nations Common 

Understanding of Human Right-Based Approach, as seen in Chapter Two of the 

study.1052 It should adopt the ethos of loyalty, accountability, transparency, equality, 

and non-discrimination. 

6.4 SUGGESTIONS FOR FURTHER RESEARCH 

This study confined itself to the investigation of the rehabilitation rights of offenders in 

general. For the future, the right to rehabilitation remains to be probed from the 

vantage point of implementing the rehabilitation right with specific reference to 

physically disabled offenders. The example of the South African paraplegic runner, 

Pistorius, is a case in point. Considering that Pistorius was an offender with disabilities, 

the suggested further research would be to find out: 

• whether considering his impaired physical condition, incarceration would have 

any human rights implications; if so, 

• whether there should be rehabilitation programmes specifically tailored to the 

needs of offenders with disabilities; if yes, 

• what are the international and regional legal instruments to which South Africa 

committed itself or should commit itself to fulfil? and 

• on a domestic level, what gaps exist in the current legislative provisions that 

merit further examination by the Legal Reform Committee? 

Regarding the DRC, a researcher found that the issue of incarcerated military 

personnel within civilian prisons1053 was one of the causes of overcrowding in the 

 
1050 As seen in Chapter Five. 
1051 Global Witness ‘Natural resources exploitation and human rights in the DRC, 1993-2003’ available 
at www.globalwitness, accessed on 19 October 2018. 
1052 Heading 2.6. 
1053 After the war that arose in DRC numbers of militaries were arrested and incarcerated within DRC 
prison systems. 

http://www.globalwitness/
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DRC.1054 The writer concerned suggested that military personnel should be separated 

from civilian offenders and incarcerated in special military prisons. What is obvious is 

that according to Article 363 of the Congolese Code of Military Justice,1055 there should 

be military prisons within the DRC territory and that their organisation and function be 

determined by regulations. These prisons are few if there are any. Seeing that they 

must be separated from civilian offenders, further research must find out: 

• if there are regulations that determine the organisation and functioning of these 

prisons; 

• whether the treatment of military offenders in the DRC complies with 

international and national human rights instruments that the DRC has ratified; 

and 

• whether the DRC complies with its national and international commitments 

relating to the treatment of military offenders. 

Now, it becomes obvious that issues of the rehabilitation rights of military offenders 

spill over into the area of humanitarian law. This added dimension opens possibilities 

for further research, regional partnerships for reflection and sharing of knowledge, and 

resources around the jurisprudence of the right to rehabilitation as a human right of 

offenders in general. 

 

 

 

 

 
1054 Kinombe C K (note 994 above) 610. 
1055 Created by Law No 023-2002 of 18 November 2002 as amended by Organic Law No 17/003 of 10 
Mars 2017. 
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