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MEMORANDUM

The constitutional history and the constitutional

status quo in the Republic of South Africa have been

written on, commented upon many times. But no Black man

has ever committed to writing the legal impact of South

Africa's laws from a Black perspective.

This paper does not seek to deal exhaustively with

all the racial legislation of the Republic of South

Africa. Such a task would require the writing of a 500

page work to be entitled, "The Theory and Practice of

Racial Discrimination in S.A.". It is also clearly out

side the scope of this paper.

What the writer has sought to do in this paper is

to highlight those historical, legal, political and

social forces that have shaped and spawned "Apartheid"

in South Africa and to show how the Blacks have reacted

to the enforcement of apartheid laws.

The writer has elected to discuss just a few pieces

of legislation which, it seems to the writer, best re

flect the interaction of the forces referred to above.

The legislation referred to directly affects constitu

tional issues and it is for that reason that it is re

ferred to. The choice of laws to be referred to has

been somewhat arbitrary and coloured by the writer's

perceptions but it is the firm view of the writer that

the treatment of the subject has been fair in the cir

cumstances.
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A brief explanatory note is called for at this

stage.

----l:.-·--The -terms ·"Black"-or Bantu" ··or· ·'~Native" as they

appear in the text refer to the people of African descent

in South Africa. Although since the rise of the Black

Power Movement in the Republic, the term "Black" has

come to include "Coloured" or mixed race people and

Indians,' this is not the meaning attached to it in this

treatise. The reason is obvious. The Indians and

Coloureds have been treated differently and have reacted

differently to racial discrimination in S.A. and it

would require a paper about two or three times as long

as this paper to examine their position legally. The

motivation has not been to discriminate against other

people of colour, but the choice has been dictated by

academic requirements.

2. Many Acts of Parliament have been cited with

their original titles such as "The Natives Lands Act 1913",

the "Native Administration- Act, No. 38, of 1927". How

ever, the titles of many of these laws have been changed,

e~g., the Native Administration Act 38 of 1927 is now

called "The Black Administration Act, No. 38 of 1927."

The "Suppression of COJmllunism Act, No. 44 of 1950" is

now called "The Internal Security Act No. 44 of 1950."

The writer has decided to retain the orig~nal titles for in

his view they reflect very fully the attitudes prevailing

at the time of the passing of the statute and the new

•
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titles more often than not are misleading euphemisms

3. The Suppression of Communism Act, 'No. 44 of 1950

-~~ which·has·been-re-namedthe~Internal.~SecurityAct,No. 44

of 1950 has not been specifically analysed in the paper.

The reason for this is that it did not specifically dis

criminate on the basis of colour but on the basis of

political belief and affiliation. However, many of its

provisions were later incorporated by reference to other

statutes which were obviously racial, e.g •., the "Unlawful

Organisations Act of 1960". A reading knowledge of this

Act will be advantageous in any attempt to assess the

last. chapter of this paper.



THE NONJUSTICEABLE CONSTITUTION--THE IDIL&~

OF THE DISFRANCHISED BLACK SOUTH AFRICAN '- 1910-1980

I. INTRODUCTION

In the last quarter of the twentieth century, the

Republic of South Africa is the only country in the world

which withholds certain rights, known to the majority of

civilized states as basic hUman rights, from the majority

of its citizens as a matter of state and legal policy on

the basis of colour and race. To the Western observer, it

is one of the intractable mysteries of the South African

situation that 1/5 of the popUlation can so completely and

effectively legally exclude 4/5 of the population from a

meaningful share in the exercise of power and economic

participation. l It is the aim of this paper to explain

the paradox of the minority oppressing the majority in a

"democratic· state and to show how the result came about

through a combination of circumstances which seem unique

to the Republic of South Africa.

II. HISTORICAL BACKGROUh"1l

The year 1910 is used in this study as an arbitrary

divide in the history of South Africa. It is so used because

it signifies the actual constitution of the Republic of South

Mrica2 as an entity in political and juridical terms.

The Republic of South Africa is a unitary State which

consists of four provinces viz. Transvaal, Orange Free State
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and Natal and the Cape Province.

Prior to 1899, Great Britain' had established two

colonies' in Southern Plfrica, Natal and the Cape .Colony. The

Cape Colony had been a British colony since 1806 and ,Natal had

been a British colony since 1843.

To the north of the two British colonies were two

Republics which were controlled by white people of predomi

nantly Dutch stock who were commonly called Boers. The

Republics were named the South African Republic and the Orange

Free State.

In 1899 a war had broken out between Great Britian

and the two northern Boer Republics. The war came to an end

in 1902 with the defeat of the Boer Republics and the signing

of the Peace of Vereeniging between Great Britain and the two

Republics.

Great Britain annexed the two Republics and henceforth

they became British colonies and were named Transvaal (for

merly called South African Republic) and Orange River Colony

(formerl.y cal.l.ed the Orange Free State). At the turn of the

century, therefore, Great Britain had four colonies in

Southern Africa.

In al.l. these colonies there were great numbers of

Bl.ack people. 3 Prior to the amalgamation of the four colonies

into a Union in 1910 each of the colonies inclUding the two

former Republics had adopted different policies with regard

to the exercise of the franchise by the Black people in each

colony.
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Natal had adopted a fraudulent policy of appearing to

grant the franchise to the Blacks and then imposing un-

'attainable conditions to its grant.. In fact it was dis

covered in 1905 that after 39 years of the existence of

the possibility of a Black man attaining the franchise

in Natal, only three. Blacks had been able to comply with

the conditions and register as voters. 4

The Cape Colony had adopted a nonracial policy

regarding the franchise. Provided a person measured up

to the nonracial qualifications laid down and which were

applicable to all and sundry, Black or White, such person

could be registered as a voter. 5

The Republic of the Orange Free State had excluded

the Blacks from the franchise by providing in the consti

tution that citizens were to be White persons only and

by providing that only citizens could vote. 6

The Transvaal (or South African Republic) had

adopted an unabashedly racial stance in excluding the Black

people from the political life of the Transvaal. 7 Section

9 of the Grondwet of 1858 (i.e. the Constitution) specifi

cally lay down that there would be no equality between

Coloureq and White people in church or State. No Black

person ever even claimed the right to vote.

When Great Britain annexed the South African

Republic and the Orange Free State afte~ their defeat

after the signing of the Peace of Vereeniging the

Black franchise was swept under the carpet. During
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the negotiations between the Boers and the British authori

ties which were conducted before the cessation of hostil-

itiesthe-Boers maintained that they would not agree to

the franchise being granted to the Blacks in the Transvaal

and Orange River Colony. Great Britain buckled to the

demands of the Boers and agreed to the insertion of par. 88

in the text of the Peace of Vereeniging whereby it was

agreed between Britain and the Boer Republics that the

question of the Black franchise would not be determined

finally before the conferment of self~government on the

two colonies. "Britain thereby undertook not to' admit

any Africans to the franchise in the Transvaal or the

Orange River Colony while she had the power to do so and

she ignored the Coloured inhabitants of those colonies.,,9

When Britain annexed the two Boer Republics and made them

her colonies, she had clearly assumed legal responsibility

for all the inhabitants of the two erstwhile Republics.

When she failed to grant the franchise to all the inhabi-

tants and pandered to the wishes of the Boers she made

herself guilty of a colossal betrayal of the Blacks in

those two territories. The betrayal has reverberated to

the present day for, in time, the exclusionary policies

of the Northern Boer Republics were extended to the whole

Republic (see p. 9 ·i"rifra). The present state of disfran

chisement of the Black people of South Africa is traceable

to this betrayal by the British Government. It was a
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betrayal that Lord Milner, the chief architect of British

10policy in south Africa at the time, was to! regret.

At the beginning of this century it became impera

tive that the four Southern African British colonies be

united into one. The different policies followed by each

of the four colonies regarding transportation, fiscal

matters, customs, Black policy and control of Black labour,

economic policy bedevilled the t~sk of administration and

rendered it prohibitively expensive. l l A uniform policy

in all four colonies in respect of the matters mentioned

would undoubtedly be advantageous to the inhabitants of

the colonies.

For Britain, too, the need to unite the colonies

was urgent. Britain realised that war with Germany was

imminent. A single South African British colony, united,

strong and friendly to Britain would be of vital impor

tance to the British war effort. 1 2

In May 1908, representatives of the four South

African colonies, encouraged by the representatives of

the British government,13 met at an Inter-Colonial Confer

ence in Pretoria. The principle of union of the four

colonies was agreed upon and it was agreed that each of

the four colonial parliaments should appoint delegates to

a National convention which would be convened to draft a

Union Constitution. 1 4

Subsequently, all the colonial parliaments sent
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delegates to the National Convention which met for the

first time in Durban on 12th October 1908. The Conven-

tion had a mandate from the four colonial parliaments to

draw a draft constitution for the new union. Signifi-

delegates though in view of the fact that non-whites could

, cantly, there was not a single man of colour among the

vote in the Cape and in Natal one would expect them to be

represented. IS

At the time of the convention, the Whites were

undeniably on top in all spheres of South African life.

The question of COlour and domination of the Blacks by

the Whites was so much in the· minds of the delegates that

of all the multitude of problems faced by the convention,

it was the only problem specifically referred to by the

President of the Convention in his opening address. 1 6

The. great problem of the National Convention was "How

under closer union can the interests of the vast majority

of the people of South Africa and through them, the

interests of all be justly and efficiently safeguarded

!
with due provision, at the same time, for the maintenance

of white supremacy?n l7 If the convention agreed upon

the extension of the franchise to the Blacks, White

supremacy could not endure long.

A deadlock ensued between the racist northern

delegates who sought to exclude the Blacks from the fran

chiseand the southern liberals who strove to extend the

franchise to the Blacks. 1 8
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~o the credit of some of the members of the Con-

vention, they realised the vital importance of the fran

chise to the Black man who was not represented at the

convention. Although nobody said it, those who championed

the Black man's cause seem to have realised that the Black

man's very absence at the Convention which was going to

shape the future life of South Africa was unjustifiable

discrimination.

Realizing that the Black franchise deadlock could

wreck efforts at union which union was desired by all

parties present, Mr. John X. Merriman, the Prime Minister

of the Cape Colony sUggested a compromise. 1 9 The effect

of Mr. Merriman's resolution would have been that the

franchise rights of the Blacks would have been frozen and

no Black would thereafter ever be able to obtain the vote

in the Transvaal and the Orange Free State. 2 0

Colonel W.E.M. Stanford, a staunch champion of

the disfranchised as few have been in South African history,

moved an amendment to his Premier's motion to the effect

that "All subjects of His Majesty, resident in South Africa

shall be entitled to franchise rights irrespective of race

or colour upon such qualifications as may be determined by

this Convention. n21 In other words, Colonel Stanford not

only wanted the Convention to decide the issue of the Black

franchise there and then but also the qualifications of

voters. These matters were to be embodied in the draft
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constitution which was to be presented t? the various

colonial parliaments. (C.F. Lord de Villiers' introduc-

tory comments when he sought to sweep this· problem under

the carpet).

However the southern initiative met determined

opposition. Sir Frederick Moor, who was the Prime Minister

of Natal, expressed the views of the majority of the dele-

. gates when he said "The natives were incapable of civilisa

tion because they were incapable of sustained effort."

he would protect the native interests, he would secure

them justice and freedom but he was absolutely opposed to

placing them in a position to legislate for t~ite men.,,22
23·

Mr. J. W. Sauer supported Colonel Stanford say-

ing that he advocated equal rights as such a policy had

never been shown to have failed and it had worked in the

Cape Colony. He was opposed to a differential franchise. 2 4

25General J. C. Smuts spoke after Mr. Sauer and

like a shyster lawyer he temporised. 26 He was however

emphatic that if the Convention adopted the franchise policy

of the Cape Colony, the people (meaning the Whites

naturally) would not accept the constitution. In other

words the Union of South Africa would be still-born.

General J.B.M. Hertzog who was a delegate from the

Orange River Colony expressed himself against the extension

of the franchise to the Blacks as he feared that the Blacks

would SWamp the Whites at the ballot box. 2 7

General Louis Botha, the Prime Minister of the
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Transvaal, then presented an ultimatum to the Convention.

It ••• -there was no hope of a final solution of this thorny

question being reached by the Convention now •.• Their

first duty as a Convention was to draw up a constitution

for a united South Africa and Colonel Stanford's resolution,

if passed would he feared ruin the object which the Con

vention had in view. Their first duty was to bring about

the union of the white races in South Africa.,,28

General de Wet, from the Orange River Colony ex-

pressed the feelings of the delegation from that colony

thus It. if the native franchise was embodied in the

constitution, not five percent of the electors of the

Orange River Colony would support Union.,,29

General Burger of the Transvaal supported his

leader, stating that" • the people of the Transvaal

were not prepared at the present time to admit natives to

the right to vote.,,30

Natal, Transvaal and the Orange River Colony

therefore unequivocally indicated that notwithstanding

their desire for economic advancement and unity, these

were not attractive enough to offset their fear of politi-

cal equality with the Black man. Whatever advantages may

flow from union, they were not strong enough inducements

to neutralise the Whiteman's desire to dominate the Black

man. The position in South Africa was a direct opposite

of the position in the United States of America where the
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White man was prepared to allow the politipal advancement,

of.the Negro provided that it went hand in' hand with a

perceptible crdvantage "to himself. 31-

The Cape Colony was left carrying the can of the

Black franchise.

since the Convention could not reach agreement on

the Black franchise, the Convention appointed a committee

to. go into the matter in deail and to report to the Con

vention. 3 2 The committee submitted a report which formed

the basis of Section 152 of the Union of South Africa Act. 33

(about which more will be said later)

The result was a compromise. "Membership of Par-

liament was limited to Europeans but, on the other hand,

Botha met Merriman half way by agreeing that the Cape

Native Franchise should be altered only by a two-thirds

majority of both Houses sitting together.,,34

In effect, the 'sop given to Merriman by Botha had

been worthless and had been intended only to placate

Merriman. Both General Smuts and General Botha fully

intended to abolish the BlaCk Cape Franchise as soon as

they had the power to do so.35

By 3rd February 1909 the Draft Union Bill was

ready. It was then submitted to the four colonial parlia-

ments for consideration. The National Convention again

met in May 1909 to consider 'amendments to the Draft Union

Bill which had been suggested by the parliaments of Natal,
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Cape Colony and Orange River Colony. The final Draft Union

Bill was then sent to the various parliaments for approval.

Natal submitted the final Draft Union Bill to a-referendum

of its citizens (i.e. Whites) and it was approved. The

other three parliaments approved the final draft. Dele

gates were appointed to take the South African drafted

Union Bill to London to present it to the British Govern

ment for passage through the British Parliament. 3 6

From the onset it was clear that the British Gov-

ernment would have no option but to pass the Union Bill

notwithstanding the fact the Bill contained racial pro-

visions which were unacceptable to the British Government

viz. the exclusion of the Blacks from parliamentary member-

ship and the franchise. "By 1909 indeed all responsible

British statesmen realised that it was too late for Britain

to determine the distribution of political power in South

Africa. She had had her opportunity in 190237_-but then

instead of using it, she had undertaken that "The question

of granting the franchise to natives [in the Transvaal

and Orange River Colony] will not be decided until after

the introduction of self~government. The colour-bar pro

visions, first of the Transvaal and Orange River Colony

constitutions, and now of the draft South Africa Act,

were considered to flow logically from thatcommitrnent.

Consequently the British Government regarded it as being

outside the range of practical politics to insist on any
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diminution of the colour-bar provisions of: the draft Act;

and it was a foregone conclusion that the Imperial Parlia

ment WQuldendorsethe will of theSotith African parlia

ments.,,38

The British government clearly had the power to

alter any provision in the Bill presented to it by the

South Africans. It also bore a very grave constitutional

responsibility to the Blacks in South Africa. It must

have known the desire of the White South Africans to

nominate the Blacks. It must surely have realised that the

exclusion of the Blacks from parliamentary membership and

the franchise would be final. It surely must have realised

that even the entrenched rights of the Cape Blacks in Sec

tion 152 were at the mercy of the Whites once power was

constitutionally transferred to them.

The Blacks and Coloureds in South Africa, appre

hending the threat posed to their rights by the Draft Bill

had also sent delegations to London to lobby against the

passage of the Bill as it stood. They were led by W.P.

Schreiner a former Prime !tinister of the Cape Colony.

This desperate last ditch ~ttempt to block the passage of the

South African. Act was a dismal failure. 39

Having been fully apprised by the Black and Coloured

people of the danger to their rights posed by the Bill, the

British Government deliberately elected to ignore their

pleas. At a meeting with the official South African dele-

gation, Lord Crewe, the Colonial Secretary expressed the
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betrayaL as follows: "It was the fixed conviction of His
,

Majesty's Government that these matters must be settled

_~:iI!_So"Uth Africa~,itself. ItCwas of rib lise to express

academic opinions, and His Majesty's Government were pre-

pared to see the Bill through as it standS both as to

franchise and as to representation.,,40

That speech must have elicited a smile of satis

faction from Botha and Smuts (in view of their determina-

tion to scrap the Black franchise).

The British Government as it was entitled to,

made 53 amendments to the Bill which was presented to it

by the South Africans. 41 However, not a single substan

tive amendment was made to the Draft Bill. Lord Crewe

was at pains to assure the South Africans that "The amend-

ments are inserted in 'part to adapt the form of the Bill

to the Australian precedent • • • and in part to remove

ambiguities or to give effect to what is understood to be

the real intention of the Act."42

The final abdication of authority by the British

. government and assignment of the Black people to the tender

mercies of the Whites was expressed by Lord Crewe in the

House of Lords as the South Africa Bill was in the final

stages of its passage through the British Parliament, "As

a government we cannot take--and personally I am not pre

pared to take--the responsibility for the possible wrecking

of thLS Union measure altogether by a provision of this



kind, and I am assured that such would be the result of

any attempt to insert such a provision in: the Bill. The

cause of__ those who- desire- this- change to be- made has been
. i &

pressed with deep feeling and much eloquence by some of

the natives themselves and by those who specially repre

sent their cause. But I do feel that if this change is

to be made it must be made in South Africa by South

Africans themselves, and that it is not possible for us,

whatever we may consider to be the special merits of the

case, to attempt to force it upon the great representative

body which with absolute unanimity demands that it should

43not appear."

What was being discussed here was the nonracial

franchise. The British Government was being urged to

amend the Bill to provide for a nonracial franchise.

The cynicism of Lord Crewe and the British Govern

ment is breathtaking • They were not ignorant enough to

accept that the National Convention or the. parliaments of

the four Southern African British colonies were "repre-

sentative." The colonial office must have been in possession

of population statistics which would have shown clearly that

the Whites were outnumbered by the Blacks. The British

Government knew that the bona fides of General Botha was

suspect when he "insisted that the question of political

rights for non-Whites would 'have to be solved in South

Africa by the South Africans ' who had always 'shown a

44
spirit of justice and fair play towards the native races'
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in the past and could be trusted to so sotin the future.,,45

The very insistence of the Whites that the Blacks be ex-

eluded -from-the vote would--have clearly indica.ted the dis

honourable intentions of the South Africans to anyone.

The British Government must have known about the

racist remarks of the delegates to the National Convention

and the reasons underlying the desire by the Whites to

exclude the Blacks from the vote. Surely it appreciated

that once it abdicated its authority and the problem was

solved by "South Africans" themselves, the political and

legal fate of all Black South Africans would be at the

mercy of the Whites forever, unless the British Government

stepped in at some future date.

The British Government was prepared to add another

chapter to its betrayal of the Blacks. The South Africa

Act was passed substantially without modification as re-

quested by the White South Africans.

Thus the British Government deliberately handed

4,059,018 people of colour to the political and legal con

trol of 1,116,806 Whites. 4 6

In terms of a British Proclamation, the Union of

South Africa came into being on 31st May 1910. 47

The history of the Republic of South Africa has,

since 1910, been an ongoing struggle by the White people

to entrench their political and economic dominance over

the people of colour. They have so far succeeded to do
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so in a measure that has seldom been equafled in history.

Their success can be attributed to one factor, i.e. their

. unabashed- arrogation-of the· -franchise . to- themselves and

through such arrogation, their ruthless manipulation of

the political processes and the law.

III. LEGISLATIVE SUPREMACY

It its trite law in South Africa that the legis-

lative power of Parliament in unfettered. Parliament may

make any law on any subject it chooses. n ••• Parlia

ment may make any encroachment it chooses upon the life,

liberty or property of any individual subject to its

sway, and that it is the function of courts of law to

enforce its will. n48 Provided that Parliament follows

the correct procedure when enacting a law, the court will

not look into the substance of the law in order to deter-

mine whether the substance of the law complies with the

constitution or not. 4 9

The most remarkable thing about the Supreme Court's

dicta on the supremacy of Parliament and the denial of

the Supreme Court's substantive testing right is that it

is postulated with very insufficient supportive reasoning.

Most of the judges seem to take it as self-evident that

the Supreme Court cannot overturn an act of Parliament

(C.F. Stratford A.C.J.'s dictum as quoted above, footnote

48).

Most of the cases in which the doctrine of
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legislative supremacy was discussed, were decided under

the--South Africa- Act. --·Inmost- of . the cases, a section

of the South Africa Act, especially Section 152 is relied

on for support and the matter rests there. No argument

as to the true meaning of Section 152 has ever been ad-

vanced or any judicial interpretation made of Section

152 to explain why legislative supremacy is inferred

therefrom.

In view of the point made in a previous paragraph

about how the Whites in South Africa have manipulated

the law to achieve their dominance, it is the view of the

writer that the acceptance of the principle of legisla

tive supremacy by the Supreme Court directly contributed

to the success of the Whites in the domination of the Blacks.

If the'courts had rejected the principle, the Blacks would

not be in the position they are in today.

It becomes necessary therefore to examine how

the principle came to be accepted in South African law.

When the British conquered the Cape and Natal

they introduced British parliamentary administrative and

judicial institutions and processes including the prin

ciple of parliamentary supremacy.50 However the British

also introduced two of the underlying pillars of British

justice, i.e. equality before the law, "Yet this cer

tainly English (and Scottish) law does provide, that no

man is penalised because he is a Jew, or poor, or without
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political or social influence, or because he belongs to

~._party, or bec~u~e he has unusual notions about a future

life,,;51 and the franchise for every British subject who

complied with franchise conditions. "Democracy as we

understand it, means that the people must be free, the

free choose the rulers and the rulers govern according

52to the wishes of the people."

It is submitted that the principle of legislative

supremacy of the British constitutional law as imported

to South Africa, had as one of its most fundamental assump-

tions that everybody had a vote (or had unrestricted op-

.portunity to qualify as a voter) and could participate

in the political process. The rights of each SUbject

would be protected by his participation in Parliament

through his elected representative. If a SUbject appre-

hended a proposed law as being inimical to his interests,

he could (through his representative) canvass the suppo~t

of other people (through their representatives) and

attempt to defeat the proposed law. If the proposed law

passed nonetheless, he could not complain as he was part

of the political process that produced the law. Even

after the law was passed he would still be entitled to

agitate for its repeal. Logically, therefore, no vater

could argue that his rights had been illegally infringed

or curtailed by an act of Parliament, since they would

have been curtailed only after he had had his say and

his individual interests would have been overriden by
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the greater interests of society which is the essence of

democracy~- -

The second assumption was that everybody would

It is submitted that if these conditions are not

present, the British principle of parliamentary supremacy

may, in the hands of determined practitioners of the art

of government, become an instrument of oppression.

In South Africa, the conditions for the proper

application of the principle of parliamentary supremacy

to achieve a democratic society comparable to the society

which existed in England at the time, did not exist.

"While the Cape and Natal colonists adjusted easily to

British parliamentary institutions, and less easily to

British insistence on equality before the law, the Dutch

emigrants, now known as Voortrekkers, established

political institutions that were remarkable for their

rejection of the two cardinal principles of English law-

legislative supremacy (although this was not so certain

in the case of the Transvaal) and equality before the law. p S3

As has been shown in a foregoing section, it was

only in the Cape Colony and Natal that some attempt was

made to extend the vote to the Blacks. It can be argued

that in those two colonies the principle of parliamentary
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supremacy was enforceable as the Blacks had a voice in

Parliament.

In the Orange Free State, parliamentary supremacy

was rejected and the Supreme Court's testing power was

recognised. 54 It is submitted however that the testing

right was accepted in the Orange Free State because the

basic political questions of how equality of the races

before the law and the exclusion of Blacks from the fran

chise had been settled and embodied in the constitution. 55

However it is submitted that the testing right

was adopted asa measure to protect the Trekkers from

the overriding power of the Volksraad (i.e. Parliament).

The Trekkers had a recent history of what they conceived

as oppression by the British in the Cape Colony and wanted

to avoid a similar occurrence in their own Republic. 56

The court was seen as a last. bastion of freedom.

In the Transvaal, the British principle of legis

lative supremacy was first accepted by the court. 5 7 How-

ever in Brown vs Leyds N.C. (1897) 4 Off. Rep. 17. Chief

Justice Kotze changed his mind. In this landmark decision

Kotze C.J. held: "The people who have declared their

independent existence in the Grondwet and who possess

sovereign power in this Republic have entrusted this power

in various measure .to the Volksraad, the Executive and

. the JUdiciary. Each of these bodies derives its authority

from the Grondwet and must regulate itself, each within
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thereof ••.. '~Ione .of_thes~.po,,"~rs is above or independent

of the constitution." (p. 27).

The Court referred to most of the authorities in

Roman Dutch law and American cases and reviews and came

to the conclusion that "Seeing that a law may be in con-

flict with the constitution not merely so far as its

form is concerned, but also with respect to its matter,

it seems clear to me that logically no such distinction

can be drawn." (pp , 28-29).

The Court, exercising the testing right, then

declared certain besliuteri (resolutions of the Volksraad)

which were in conflict with the constitution.

President Kruger was enraged. He quickly pushed

through theVolksraad a law which abolished the testing

right of the Court and empowered him to dismiss any mem

berof the Judiciary who did not satisfy the President

that he would not exercise the testing right. 5 8 In answer

the judges adjourned the Court sine die and refused to

conduct the business of the Court.

After some negotiation59 between the President

and Chief Justice Kotze conducted through the good offices

of Sir Henry de Villiers, the Chief Judge of the Cape

Colony, it became clear that none of the parties was

prepared to give way. President Kruger, exercising his

constitutional rights then dismissed Chief Justice Kotze.
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However in any society the chair of the Chief Judge can-

not remain vacant. for long. It does not matter how lofty
.

a principle which is at stake is, it will fall into in-

significance when compared with the office of the Chief

Judge.

Thus President Kruger was able to obtain a replace-

ment for the courageous Kotze. "The final word on the

judicial crisis belongs to President Kruger. At the

swearing in ceremony of the new Chief Justice, R. Gregor-

owski, he enunciated a biblical-trekker legal philosophy

which still haunts the minds of South African judges and

lawyers. 'The testing right is the principle of the

Devil', he warned. The Devil had introduced the testing

right into Paradise and tested God's word. Judges accord

ingly were advised not to follow the nevil's way, as Kotze

C.J. had done! There was of course, much to be gained

politically from this biblical precedent. President Kruger

had discovered the advantages of a flexible, British type

constitution that placed sovereign power in the hands of

an unrepresentative legislature--a legislature which could

manipulate the law to ensure Afrikaner hegemony in a coun

try in which few White foreigners (Uitlanders) and no

Blacks participated in the legislative process. Judicial

independence was permissible, even desirable, provided

the judiciary was impotent against the Volksraad and its

jurisdiction was limited. As Kruger characteristically

remarked at the time of the Brown decision, "The Court
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is free as it were, as a fish is free to swim in a net.,,60

In my respectful view, Gregorowski C.J. who suc-

ceeded Kotze did so as a matter of political expediency.

He had seen how Kotze had been treated by the Executive

Branch of the Government when he had tried "to assert the

important principle that a government should itself be

subject to law. By the1890s that principle was not

acceptable to the ruling group in the South African Republic

61for several reasons. The most important of those reasons

was the desire to_ concentrate power in the hands of the

unrepresentative Afrikaner dominated Volksraad.

He knew that if he acquiesced to the exclusion of

the testing right of the Court, the Volksraad could in the

future pass laws that would discriminate against the uit-

landers (foreigners) and the Blacks and the Court-would

be in no position to protect those people. Since strin-

. gent conditions were imposed upon the acquisition of the

vote by uitlanders62 and since the Blacks were excluded

from the franchise Gregorowski C.J. knew that he was

acquiescing to virtual enslavement of the disfranchised

to the will of the VoJ.ksraad. By conceding the principle

of legislative supremacy, Gregorowski C.J.had deliberately

placed the Court in a subservient position vis-a-vis the

Executive and the Legislative arms of government. 63

-Irrespective of the correctness or otherwise in law of

his decision, that decision of Gregorowski C.J. has
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bedevilled South African constitutional law ever since •

. _ .. one muatasILone's. self: why did Gregorowski

make the choice that he did? An answer will be suggested

later.

In the meantime Kotze C.J. had left behind a

magnificent precedent. What were the courts going to do

about it if the question of legislative supremacy was

again canvassed?

When the British Crown annexed the. Transvaal and

Orange River Colony in 1902, new courts were brought into

being by the British authorities in the erstwhile Repub

lics. The courts of the new colonies did not consider

themselves bound by the jUdgments of the preceding High

Courts of the former Republics. 64

Kotze C. J. 's decision was therefore consigned to

the scrap-heap.

The Appellate Division, which, in terms of the

Union of South Africa Act had been constituted the

highest court in the Union of South Africa considered the

question of legislative supremacy for the first time in

1912 in the case of R v Mcchlery.65

To understand the full impact of the judgment one

must put it in its proper perspective in the legal and

political conditions of the time.

As has been shown earlier, the Blacks had mounted

a valiant but unsuccessful campaign against the franchise

provisions of the Union of South Africa Act. They had not
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stopped agitating against the Act after it was passed by

. At. the time the. judgment in

McChlery's case was handed down on 30th May 1912, there

was before the Union Parliament, a measure.which was

called the Squatter's Bill. This Bill sought to entrench

political and territorial racial segregation in South

Africa.

The Blacks had already expressed themselves to

be violently opposed to the Bill and had resolved to fight

the Bill to the last.
66

The Bill was in the event not passed.

But it is clear that at the time of the handing

down of the judgment, the Union of South Africa was in

an uproar with the Blacks up in arms against a measure

which they considered gravely prejudicial to their interests.

A further point to be taken into consideration is

the fact that the real point to be decided in the case

related to a dispute which had arisen in Southern Rhodesia,

not in South Africa.

All three appeal judges handed down separate

jUdgments and in view of the fact that they raise separate

issues they shall be dealt with separately.

Lord De Villiers C.J.'s jUdgment

"Cases were cited in which the American courts

have claimed, and successfully exercised, the right of

declaring taxes imposed for the purpose of benefitting
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individuals to be unconstitutional and therefore illegal;

be guided by the principles of the English law and not

of the American Constitution. Our courts have every

right to enquire whether any statute has transgressed

the limits of the subjects in regard to which the legis

lature is empowered to legislate, but they have no right

to enquire whether, in dealing with subjects within its

competence, the Legislature has acted wisely or unwisely,

for the benefit of the public or for the benefit of

private individuals. n67

Lord de villier's judgment raises a number of

questions viz.

(1) Why did Chief Justice de Villiers expressly

decide that English law was applicable and specifically

exclude American interpretation of judicial power?

(2) Knowing the history of the judicial crisis

which had ensued during the test of wills between President

Kruger and Chief Justice Kotze6 8 in the old South African

Republic and knowing the reasons behind President Kruger's

insistence on legislative supremacy, why did he deliberately

emasculate the power of the fledgling Appellate Division?

(3) Knowing that the English principle of parlia

mentary supremacy was based on the twin pdLl.az-s of equal-
,

ity before the law and an unrestricted franchise and

knowing that these principles were inoperative in South



27

Africa why did he hold that an inappropriate rule applied

(4) Having been President of the National Conven

tion and knowing that it was the "desire of the Whites to

keep the Blacks, who did not have the franchise, in per

petual subjection, did he not realise that the judgment

would give the Court' s imprimatur to the segregationist

and racist tendencies of the Whites?

(5) Knowing that if things went badly with them

as a result of legislative practices by Whites, the Blacks

would approach the courts for relief, why did he slam

the door prospectively in their faces by telling them

that the Court would not inquire into whether the legis

lature had acted Rwisely or unwisely or for the benefit

of the public or for the benefit of private individuals R

-
or in other words, that the Court would not enquire

whether the Blacks were being discriminated against?

(6) Knowing that it was the firm intention of the

majority of the Whites to exclude the Blacks from the

political process and knowing that the Union of South

Africa Act did not lay down specific topics on which the

Union Parliament could legislate why did he give the

Whites an express assurance that they could legislate on

any matter they desired and thei Court would not interfere?

Was it not a deliberate conferment of a legislative carte

blanche on the Whites?
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The Judgment of Innes J.

• the language is that frequently employed

in constitutions and charters by which full legislative

powers are conferred upon local authorities. A recent

example of such employment will be found in the case of

our own Parliament, whose practically unrestricted legis

lative capacity is based upon the 59th section of the

South Africa Act which in language practically identical

with that of the Rhodesia Order in Council empowers it

to make laws for the peace, order and good government of

the Union • • .The second is that power given to a legis

lative authority to make Ordinances for peace, order and

good government must mean a power to make such ordinances

as to that au~ority shall seem necessary in the interests

of peace, order and good government. Always assuming that

the restrictive limits of the empowering documents are

observed, the discretion to judge what measures are con

ducive to peace, order and good government lies with the

lawyers. and not with the courts. Having regard to the

fact that a Subordinate Legislature is in a similar

position to the British Parliament, it is impossible that

the Colonial Courts should have an overriding authority

to say when measures are, and when they are not, in the

genera~ interests of peace, order and good. government.

Such a task would be in the highest degree invidious and

difficult and it is fortunate that the spirit of our con

stitution does not impose it upon Judges. n69
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Innes J.A.'s judgment also raises a number of

troublesome questions viz.

(1) Why did the learned judge find it necessary

to allude ·Section 59 of the South Africa Act when such

a reference was completely unnecessary? Strict con

structionist that he was,70 why did he not confine himself

to the point which was at issue instead of bringing within

the compass of the decision the question of parliamentary

competence of the Union Parliament which issue was com-

pletely irrelevant?

(2) Why did he decide that the phrase "for the

peace, order and good government" meant "in the interests

of peace, order and good. government" or "conducive to the

interests of peace, order and good government" when no

argument had been addressed to him on the point of inter

pretation of that phrase in the light of the whole statute

concerned?

(3) Was it proper for him to abdicate the authority

of the Court by holding that the exercise of the testing

right by the Court would be invidious and difficult? Was

this a justifiable basis of a court's refusal to decide

troublesome issues that came before it?

(4) Was it proper for the learned Judge of Appeal

to hold that the spirit of the constitution did not demand

of .the judges to exercise the testing right without any

argument being addressed to him on that point and without
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him making any interpretation of the relevant legislative
- ~ -_.. --- -~.. --- ---- --

enactment to determine the absence or presence of.such a

spirit or intention on the part of the enactors of the

enactment concerned?

(5) Why did the learned Judge of Appeal invest

a subordinate legislative authority with the power to

decide for itself when a measure was in the interests of

peace, order and good government without any attempt

whatsoever to justify such a decision?

The JUdql!l.entof SolOmonJ.A.

The relevant portion of Solomon J.A.'s judgment

reads as follows: "To take the latest example, Section 59

of th~ Imperial South Africa Act 1909, enacts that the

Parliament of the Union shall have 'full power to make

laws for the peace, order and good government of the

Union'. In my opinion, however, the words 'as he might

deem necessary' are mere surplusage and must be implied

in section 35 of the Southern Rhodesian Order in Council

as well as in Section 59 of the South Africa Act 1909.

For it is the legislature and not the Courts of Law in

Rhodesia as in the Union of South Africa who are the

judges of whether any law is required for the peace, order,

and good government. That is a matter entirely within

the discretion of the legislature and no matter how strongly

any judge may feel that a particular law is antagonistic
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to good government he has no authority on that ground to

-declare the-law- inv-ilIid. All tha:tthe courts of law can

do is to enquire whether the legislature has exceeded the

powers conferred upon it by the Order in Council which

created it and in that event declare the law invalid to

the extent to which the powers have been exceeded."?l

Like the other judgments in McChlery' sease

Solomon J.A.'s judgment raises difficult questions viz.

(1) Why did he, like Innes J.A. make reference

to Section 59 of the South Africa Act when it was not

necessary to do so at all in order to come to a decision

in the matter before him?

(2) Why did he interpret the words "as he might

deem necessary" as being implied in Section 59 of the

South Africa Act when he made no attempt at all to inter

pret Section 59 in the light of the South Africa Act read

as a whole, which it is submitted should have been the

proper procedure to follow?

(3) Why did he hold that a judge was bound to

enforce a law even if it was antagonistic to good govern

ment? Would a law which was antagonistic to peace, order

and. good. government not be ultra vires the enabling

enactment and therefore exceed the bounds of the authority

conferred by the enabling statute?

(4) Why did he like Innes J.A. invest a subor

dinate legislature with the authority to decide whether

a measure "is required for the peace, order and good

. government"?
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fears, anxieties, cravings and wishes of their neighbours.

That does not mean that~community attitudes :are necessarily

translated by mysterious osmosis into new judicial doc

trine. It does mean that the state of public opinion will

often make the Court cautious when it should be bold. That

is usually reflected in what the Court does not do, rather

than in what it creates."73

Like Gregorowski C.J., fifteen years before, the

Appellate Division made a political decision. The decision

was not even required by the issues before it. From this

decision has evolved the doctrine of parliamentary suprem

acy in South Africa with its attendant difficulties.

It is submitted that considerations such as those

enumerated by Douglas motivated the actions of Gregorowski

and the Appeal Court in McChlery' sease.

Viewed in that light, the conclusion is obvious

that a White court, adjudicating a totally unrelated mat

ter, knowing that a racial law was before Parliament and

knowing that if the law was passed, the Blacks would

challenge it in court, took the opportunity to forestall

Black resistance and handed a legislative carte blanche

to the White Parliament. In so doing it unmistakably

approved the racialism in law and politics which has

been the curse of South Africa to date.

It is no wonder then that "upon sudden notice

in late April 1913, the new Minister of Native Affairs,
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J.W. Sauer, introduced a measure of far broader scope. 74

In less than two months, Sauer piloted the bill through

Parliament. In June 1913 it became the law of the land

and the main hallmark of the African policy' of the union

Government. n7 5 The twin pillars of that policy have been

political and territorial racial segregation with the

great majority of Black people being reduced to a state

little better than servitude. 76

Can it fairly be argued that the Appeal Court

intentionally desired this consequence? Considering the

circumstances and Innes J .A. 's later joining of an organ

isation which fought for the Black franchise,76(A) one

must fairly concede that this was not so. The Court's aim

seems to have been to achieve a short term result. The

Court did not conceive the legislative excesses that fol

lowed. Far from confi.l n,-,.,,,, _their oppressive legislation.-
to Blacks, successive governments have since legislatively

encroached upon virtually every sphere of human activity

in South Africa and the courts have had to sit on the

sidelines and watch impotently!

Yet it could have been so different!
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_ IV._ THK_-SUGGESTED--~NTERPRETATIONOE'-·SECTION59and
SECTION 152 OF THE SOUTH AFRICA ACT WHICH IF
ADOPTED WOULD HAVE AVOIDED THE UNTENABLE DOCTRINE
OF LEGISLATIVE SUPREMACY:

Since the decision in McChlery's case, the declara-

tory theory of judicial function in the legal process has

been fairly strictly followed.

The approach of the courts seems to be based on

the underlying assumption that Parliament is a sovereign,

supreme body whose enactment " • when the constituent

elements of Barliament have duly declared their will in

an Act of parliament, the authority of that act, no mat

ter what it decrees cannot be questioned-inithe courts.,,77

Most of the decisions were delivered before South

Africa became a Republic when the South Africa Act was

still applicable. In my view the approach of the Court

then was to use Section 1527 8 as a starting point. Sec

tion 152, it was accepted, embodied the only restrictions

to the sovereignty of Parliament. When deciding whether

the act being challenged was valid or not, the Court

scrutinised the challenged act in the light of Section

152. If the Act being challenged related to matters which

were specifically mentioned in Section i52, then the act

must, in its passage through Parliament, have followed

the procedure prescribed by Section 152. If it did not,

then it would be declared invalid by the courts on the

simple point of procedure. If the Court decided that the

challenged act related to a subject which was not mentioned
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in Section 152 then the challenged act fell outside the

ambit-cef--the-Court'-a-testing.. right as...Parliament' s powers

were supreme unless of course, evidence could be led to

prove that the challenged act had not been passed in

accordance

thus not a

In

with ordinary parliamentary procedure and was

valid act at all. 7 9

other judgments80 the Court postulated that

Section 59 conferred supreme legislative authority on, . .

the Parliament of the union of South Africa.

In my respectful view, both approaches were mis-

taken. Both approaches did not make critical interpreta

tion of the sections in question to determine the true

meaning of the sections in the light of the whole South

Africa Act.

Simply because in terms of Section 152, the Union

Parliament could repeal or alter any of the provisions

of the South Africa Act, it did not follow that in terms

of Section 152, Parliament could enact any law relating

to any subject. Section 152 only conferred upon the

Union Parliament enactive power to pass laws to repeal

any section of the South Africa Act. Before a section

was repealed under Section 152 it remained operative.

Section 152 did not confer supreme or sovereign legisla

tive authority on parliament. In a plain reading of

Section 152 it is clear that no such supreme power was

intended to be conferred.

The only section in the South Africa Act which
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related to the substantive enactive power of Parliament

was Section 59 which read: "Parliament shall have full- ..~ --- -- ---

power to make laws for the peace, order and good govern-

ment of the Union."

This was the only section in the South Africa

Act by means of which the British Parliament purported

to confer legislative power upon the Union Parliament.

To the extent that the Union Parliament derived

its authority from an enactment of the British Parliament,

it was a subordinate bOdy81 and the intention to confer

unrestricted legislative powers on the Union Parliament

should have been clear from the provisions of the South

Africa Act. The doctrine of the supremacy of the Union

Parliament must of necessity therefore have had to be

deducted or inferred from Section 59 of the South Africa Act.

It is significant to "note that, in the constitu-

tional cases decided by the courts in South Africa, no

argument has ever been addressed to the Court regarding

the true meaning of Section 59 and no Court has ever

. rought to affix the exact meaning thereof.

The closest that argument ever came to being
. 82

was in.McChlery's case where Innes J.A. said:

MThe words, peace, order and good government' constitute

the legislative powers of the Union Parliament." Ex

facie the report, counsel clearly did not follow the

drift of the Court's reasoning for he did not answer the

judge's query and did not address the Court on the point

raised by the Court.
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The judgments of both Innes, J.A. and Solomon J.A.

indicate that the point raised by Innes J.A. arguendo was

ultimately accepted and adopted by them to be the·correct

interpretation of Section 59.

With all due respect to two very eminent judges,

it is my submission that their interpretation of Section

59 was incorrect. In my view the legislative powers of

the Union Parliament consisted in: "the full power to

make laws." The words "peace,· order and good government"

most decidedly did not constitute the legislative powers

of the Union Parliament. "Full power" was 'not defined,

nor can it be read, in my view, in the context to mean

unrestrained or unlimited or sovereign for ,the Union

Parliament was still subordinate to the British Parliament.

In my view "full power" is defined by what comes after

it in the sentence.

The use of the conjunction "for" after the word

"laws" has, in my view, a purposive effect. It has the

meaning of the words "to achieve" or "for the purpose of

achieving".

In my view the Union Parliament was given full

power to make laws inasmuch as it exercised that power

to makelawv "to achieve" or "for the purpose of achieving"

peace, order and good government in the Union of South

Africa. If it exercised .that power and passed laws for

any other purpose other than the prescribed purpose, then
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clearly the exercise of power would be ultra vires of

Section 59 and an act passed under those circumstances

would be invalid. It follows therefore that the'words

"for the peace, order and good government" constituted

a limitation or restriction of the "full"pow~r granted.

It is submitted that this is the correct interpre-

tation of Section 59 of the South Africa Act and had the

Court adopted it, the so-called doctrine of parliamentary

sovereignty would not have arisen. Any oppressive or

discriminatory law would have been struck down as not

being for the peace, order and: good government of the

Union in the sense that it would create agitation and

uproar in the Union. It is submitted that had the Court

taken the opportunity and interpreted Section 59 in the

manner indicated, many of the laws which have been en-

acted in South Africa would not be in the Statute book

today.

Having ascertained the true meaning of Section

59,..the next question to be determined is: who must

judge whether any law is for the peace, order and good

. government of the Union?

Without any demonstrable justification, Innes J.A.

postulated that the lawmakerS must be the judge because

" [S]ucha task would be in the h~ghest degree invidious

and difficult and it is fortunate that the. spirit of our

constitution does not impose .it upon the judges.,,84 There
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is not a more explicit abdication of authority by the

Cou_~_anXW!l_el::!! in the_law o~ South Africa. As shown in

a preceding section, the reasons therefor were more

political than legal.

Solomon J.A. held that the words "as he might

deem necessary" must be implied and read into Section 59.

In my view Solomon J.A.'s formulation is a direct result

of his acceptance, like Innes J.A. that "peace, order amd

good government" constituted the legislative power of

Parliament whereas, as has been shown, they in fact con

stituted a restriction of Parliament's "full power".

Unlike the bold Innes J.A., Solomon J.A. had to

find some justification for conferring on Parliament the

power to decide whether any law was for the peace, order

and good government of the Union or not. The only way

to do so was to import words into Section 59 which were

clearly unnecessary to import as the section was clear

and unambiguous and the Court.'s duty was to give effect

to it as it stood and not to modify its meaning by adding

unnecessary verbiage. Solomon J.A.'s piece of judicial

draughtsmanship is particularly crude as his desire to

abdicate his authority and thus avoid making an unpopular

decision is made glaringly obvious thereby"

It is clear that in my view the Court ought not

have abdicated its authority to test the laws enacted by

Parliament. In law there was no reason to do so.
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If the Court had adopted the meaning of "for

the peace, order and good government" which has been sug

gested, the Court would have had no difficulty in assert

ing its testing right for even the conservative Innes

J .A. declared "Now the duty of deciding whether those

limits have in particular instances been exceeded is one

which devolves upon the courts of law. This must of

necessity be so. For every enactment of a subordinate

legislature not warranted by the powers conferred by its

charter is inva1id~ and the courts would not be admin-

istering the law of the land if they gave effect to it.

Hence they are bound to enquire whether legislation chal-

lenged in the course of a particular dispute is, or is

not, within the legal powers of the subordinate body

from which it proceeded."a5 The Court would not have

had to resort to so unsound a doctrine as that it would

not test parliamentary enactments simply because such a

task would be invidious and difficult.

The provisions of Section 152 of the South Africa Act

would have given no difficulty in interpretation as they

clearly embody procedural safeguards and not substantive

safeguards which were, according to the argument herein

advanced, embodied in Section 59 of the South Africa Act.

In my view the incorrect view of the unlimited

power of Parliament and the impotence of the Court to

clip Parliament's wings adopted by the Court and shared
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by academics8 6 is attributable to the fact that the

interpreters were all white and the principle was applic-

able in their favour as it assured them power for "always

in the forum that mattered--Parliament. Moreover, in

their case, the preconditions necessary for the equitable

application of the principle of parliamentary supremacy

i.e. the right to vote and equality before the law, were

present and therefore they had no reason to think that

Parliament could ever legislate prejudicially to their

interests. It was therefore logical that they should

have no qualms about adopting the British principle of

parliamentary supremacy and working it into the fabric

of South African constitutional law.

v. RACIAL LAWS PASSED BY THE UNION PARLIAMENT AND THE
LEGAL CHALLENGE MOUNTED AGAINST SUCH LAWS BY THE
BLACKS. A CRITICAL ANALYSIS OF THE ROLE PLAYED BY
THE SUPREME COURT OF SOUTH AFRICA IN THE RESULTANT
STRUGGLE.

As has been shown in a foregoing section of this

paper, the British Government betrayed the Blacks by

permitting the passage of the South Africa Act without

removing the discriminatory franchise provisions thereof.

After the passing of the South Africa Act, "[Plor most

Whites, but not for non-Whites the question of the fran-

chise was settled •

The struggle for the political rights of the

Blacks within the Union was poised to begin. 8 8
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At that stage, the British Government still had

a legal say in the politics and legal policy of the Union

of South Africa. 89 Not only could the Parliament of the

United Kingdom, at its pleasure, legislate for the Union

of South Africa, a parliamentary enactment of the Union

Parliament could still be declared invalid if it was in

conflict with the provisions of the Colonial Laws

l "d " t 1865. 9 0
Va L Lty Ac , Even if a Union Parliamentary

enactment was not in conflict with the Colonial Laws

Validity Act, the Governor General, who was the English

Monarch's representative in the Union, could still with-

hold his assent or reserve such enactment for the

91Monarch's pleasure. In such a case, the enactment did

not be90me a law until it was assented to either by the

Governor General or the Monarch. If it was not assented

to>it lapsed. There were thus ~eal and substantive

limitations to the power of the Union Parliament and

Black protest initially was directed to influence the

relevant authorities to exercise their constitutional

rights to protect the Blacks.

~s has been shown in a foregoing section of this

paper, the first racial act which discriminated unfairly

against the Blacks on the basis of their colour was the

Natives Land Act, 1913. The Blacks mounted massive

opposition to it. They sent a deputation to the Minister

of Native Affairs. The Minister refused to accept the
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deputation's recommendations. The deputation then wrote

to Lord Gladstone92 requesting him to withhold assent to

the Act but he refused.

The African National Congress sent its President

with a petition to the Prime Minister requesting amend-

th . L d 94 h . ..ments to e Natlve an s Act. T e Prlme Mlnlster was

unmoved.

A petition was sent to the British Government seek

ing relief9 5 without results.

In 1914 the African National Congress sent a

deputation to London with petitions to the British Monarch

and to the British Parliament. 9 6 The mission was a com-

plete failure as the British Government totally refused

to come to the assistance of the Blacks although as has

been shown, it had the constitutional authority to do so.97

In October 1916 the African Congress passed a

resolution against the Natives Land Act 1913. 9 8

In 1918 the African National Congress addressed

a petition to the British Monarch wherein it again ex-
. 99

pressed the grievances of the Blacks and urged redress.

There was no response.

"In the face of White South Africa's unconcern

for African grievances, and despite the hazards involved

a wave of protests spread through the African conununity ... 100

After the war the first direct confrontations between the

authorities and the Blacks occurred. They assumed the
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Ok ddt ° 101form of str1 es an emons rat1ons.

The thrust of Black agitation was the franchise

which they perceived as their only means to redress the

wrongs perpetrated on them by the Whites. "Without

political equality, there is no hope of

justice in our territorial problems . .

our attaining

,,102

Thus "Throughout the first decade of Union,

Africans had striven for a hearing in South Africa by

all peaceful means at their disposal: petitions, deputa-

tions, appearances before government bodies, pamphleteer

ing and ultimately, civil disobedience.,,103 Yet the sum

effect in terms of results of all these efforts was zero.

"By 1920, the situation of the Africans of South Africa

seemed immeasurably worse than it had been in 1910.,,104

It was against this background that the Appellate
-

Division, the highest court in the Union, decided the

first case wherein a Black person challenged the validity

of an act of the Union Parliament and based the challenge

on the provisions of the South Africa Act. l OS

The appellant was a Black voter whose voting

rights were entrenched in terms of Section 3S of the

South Africa Act. The appellant had been charged with

contravention of Section 48(2) of Act No. 32 of 1917 read

with Section 8(4) of Act 38 of 1927 in that having been

subpoenaed to produce to the Commissioner title deeds

and diagrams of his two properties he had declined to do
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so. He had been convicted by a Magistrate's Court and

fined. He had appealed to the Eastern Districts Local

Division of the Supreme Court but his appeal had been

unsuccessful.

It must be mentioned that Section 48(2) of Act

32 of 1917 made it a criminal offence for any person inter

alia to fail to produce any books, papers or documents

in his possession in the Magistrate's Court if he had

been subpoenaed to produce such books, papers or docu

ments. Section 8(4) of Act 38 of 1927 provided that a

witness called by the Native Commissioner was subject to

all .the duties and liabilities of a witness called to

give evidence before a Magistrate. The appellant's re

fusal to produce the title deeds and diagrams of his

properties was clearly hit by the aforegoing provisions.

The appellant argued that the whole of Act 38 of

1927 was invalid on the basis that it was violative of

Section 35 of the South Africa Act, 1909 in that certain

sections of Act 38 of 1927 sought to disqualify him as

a voter on the basis of his race or colour but that the

said Act had not been passed by Parliament in accordance

with the procedure laid down in Section 35. On appeal

the appellant argued that Section 5(1) (b), Section 7,

Section 23(2) and Section 25(1) were violative of Section

35 of the South Africa Act and the whole Act 38 of 1927

must be declared null and void. Failure to produce the
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title deeds and diagrams was therefore not a criminal

offence as the penal provision, Section 8(4) of Act 38

of 1927 was void.

The government's reply was simply that the pro-

visions complained of in Act 38 of 1927 did not seek to

disenfranchise the appellant and therefore were not vio-

lative of Section 35 of the South Africa Act. Act 38

of 1927 was valid and the appellant was guilty of con-

travening Section 48(2} of Act 32 of 1917 read with Section

8(4) of the Native Administration Act No. 38 of 1927.

The Court postulated that the Union Parliament

106possessed supreme legislative powers. The Court also

held that: "No act passed by virtue of that section (i.e.

Section 59) is to be construed as treading upon the mat-

ters dealt with in sec. 35 of the South Africa Act, unless

any of its provisions do so either in express terms or by
107

necessary implication."

Section 7(1) of Act 38 of 1927 authorised the

Governor General to revoke a grant of land made to a Black

person on individual tenure subject to quitrent conditions

and then to issue a substitute title deed. The Governor

General was authorised in terms of Section 7(2) of the

same Act to prescribe the form and conditions applicable

to such substitute grants and such forms and conditions

were to be published by proclamation.

At the time the appellant was convicted, no
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proclamation in terms of Section 7(2) had been promulgated

•
but appellant had obtained a draft proclamation. . In

terms of Section 10 of the draft proclamation a duty was

being imposed on the registered holder of an allotment

.to occupy such allotment beneficially. In terms of Sec-

tion 13 of the draft proclamation, provision was made for

the forfeiture of the allotment in cases of rebellion or

nonbeneficial occupation of the allotment by the occupier

for three years. In terms of Section 36 of the draft

proclamation all land in the Glen Grey district in the

Cape Province granted or held under the provisions of

the draft proclamation would for the purposes of Section

17 of Act No. 14 of 1887 be deemed to be held under com-

munal tenure.

No such restrictions had been imposed on the

original title of appellant.

Section 35 of the South Africa Act forbade the

Union Parliament to disquality any person on the basis

of race or colour who under the laws applicable in the

Cape of Good Hope at the time of Union was or was capable

of being registered as a voter unless the procedure laid

down in Section 35 was followed in the passage of a Bill

_ which did so.

The laws which governed the franchise in the Cape

of Good Hope at the time of establishment of the Union of

South Africa were the Constitution Ordinance (1853),Act 14
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of 1887, Act 9 of 1892 and Act 48 of 1899. The effect

of these laws as set out in Rex v Ndobe was: "Every male

British subject of twenty-one years and over, who'is not

subject to any legal incapacity, and is able to sign his

name and to write his address and occupation, is entitled

to be registered as a voter provided that he possesses

one or other of the following qualifications: (1) He

,,108

should have occupied, within the colony for the space of

twelve months next before the day on which any registra

tion of voters commences; and for the last three months

within the Electoral Division for which he claims to be

registered, a house, warehouse, shop or other building

being, either separately or jointly with any land occupied

thereon, of the value of h75 sterling; or (2)

Section 17 of Act 14 of 1887 provided that the

holding of land by a person under communal tenure or tribal

title did not confer the right to vote on the holder of

land under such title. l 09

Section 36 of the Draft Proclamation would have

converted individual tenure of land held by Blacks in the

Glen Grey district into communal tenure. It is crystal

clear that Section 36 of the Draft Procla~ation would have

disfranchised all the Black voters who occupied land in

the Glen Grey District on individual tenure and relied on

such occupation for their franchise. It is clear too that

the Court would have found such a provision in a proclama

tion ultra vires of Section 35 of the South Africa Act. l l D
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In my view, Section 10 and section 13 of the

Draft Proclamation would have had the effect of amending

the appellant's title deeds in such a way as to render

them liable to cancellation. The effect of such liability

would be to put appellant's voting rights at risK which

risk had not existed in terms of the laws applicable to

the Cape of Good Hope at the time of establishment of

union. Such amendment of the appellant's title deeds

would definitely have amounted to a disqualification of

the appellant and would clearly have been hit by Section

35 of the South Africa Act. I therefore respectfully dis

agree with the Court that clause 10 and 13 do not fall

within the ambit of matters governed by Section 35 of the

South Africa Act. l l l

In so far as the Court found that the Draft

Proclamation had not been issued (and presumably did not

yet have the force of law) I agree with the Court but I

disagree that the appellant had no cause of complaint l 1 2

simply because the proclamation had not been issued. In my

. view, the appellant had shown conclusively that the Union

Parliament int~nded to disfranchise him and to do so by cir

cumventing Section 35 of the South Africa Act simply by

passing a law in the ordinary way which ostensibly had
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nothing to do with the Black franchise but which author

ised the Governor General in very wide tenus to issue

proclamations whose effect would be to disfranchise the

Blacks. What did the Court expect him to do? wait until

his rights were curtailed instead of exercising them

before they were curtailed?

In any event, if the Court would have been pre

pared to declare a proclamation of the Governor General

as being invalid on the basis of its being violative of

the South Africa Act, what about the Union Parliamentary

enactment which enabled the issue of such a proclamation?

If the proclamation fell within the enabling act and if

the proclamation issued thereunder was ultra vires the

South Africa Act, was the enabling act itself not ultra

vires? It is submitted that if the terms of the enabling

act which was passed by Parli~ent following ordinary pro

cedure, were so wide that they authorised the Governor

General to do by proclamation what Parliament itself

could not do except if it followed the procedure laid

down in Section 35 of the South Africa Act, the enabling

act itself would be ultra vires.

In answer to the foregoing argument the Court

held that "[T]here is nothing in Section 7 which gives

the Governor-General the power to issue a proclamation

in conflict with Sec. 35." But the Court was clearly

wrong. It is well nigh impossible to imagine an enabling
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statute whose terms could be wider than Section 7(1) and

Section 7(2)_ of the Native Administration Act 38 of 1927

on the subject of revocation and substitution of grants

of land to Blacks. A proclamation indirectly disfran-

chising Blacks would be within the powers conferred on

the Governor-General by Section 7(1) and section 7(2).

It is submitted that the Court itself clearly

recognised that its logic was faulty for after holding

that there was nothing in Section 7 of the Act 38 of 1927

which was in conflict with Section 35 of the South Africa

Act it then held: "At the same time it would have been

better if a saving clause such as is contained in Act 27

of 1913, Sec. 8(2) had been expressly inserted in the Act.

Its absence however does not affect the matter for such

" 1 ". I" d ,,113a sav1ng cause 1S 1mp 1e . One asks one's self:

But why is a saving clause implied into a provision which

is clear and unambiguous? Merely to sustain a statute

which in the absence of such an implied clause is invalid?

In my respectful view Section 7(1) and 7(2) of

Act 38 of 1927 were clearly ultra vires of Section 35 of

the South Africa Act.

Furthermore the Court's reasoning was faulty when

it rejected the appellant's argument that Section 25(1)

of Act 38 of 1927 was violative of Section 35 of the

South Africa Act.

The Court held that no proclamation under Section
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25(1) had been promulgated so no one could complain that

his Section 35 rights had been infringed. With due

respect to the Court, the Court missed the point ~ompletely.

Appellant's property was situated within a Black

area as provided for in the Natives Land Act, 1913. 11 4

115In terms of the laws applicable to that area at the

time of establishment of the Union of South Africa,

appellant could vote.

In terms of Section 25(1) of Act 38 of 1927 any

law then in force in the areas included in the schedule

to the Natives Land Act 1913 may be repealed or amended

and new laws applicable to the said areas may be made,

amended and repealed by the Governor General by proclama-

tion published in the Gazette. Very obviously "any laws"

included the constitution Ordinance (1853) Cape, Act 14

of 1887, Act 9 of 1892 and Act 48 of 1899 and even the

South Africa Act itself.

In terms of the laws applicable to the Cape Colony

, and in terms of which the appellant claimed his voting

rights, the Governor General did not have the power to

legislate by proclamation. By conferring such power upon

the Governor General, the Union Parliament was in fact

amending the laws which were applicable in the Cape Colony

at the time of Union and was conferring upon the Governor

General power to pass laws which infringed on Section 35

of the South Africa Act.

The same arguments advanced in this paper regarding
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Section 7 of Act 38 of 19~7 apply in the case of

Section 25(1). The section ought also to have been de

clared ultra vires in that it empowered the Gover~or

General to make and repeal any law clearly including the

laws relating to the franchise of the Blacks only.

The appellant's further argument that Section

23(2) was ultra vires was also rejected by the Court. But

in corning to that conclusion, the Court ignored Section

23(3) which makes it obvious that Section 23(2) abolished

the grantee's right to devise his landed property by will.

In terms of Section 23(2) there could be only one heir

to iand held in individual tenure on quitrent conditions.

The heir thereto would be determined by law. Even if the

grantee wished to leave his landed property to his three

sons by will he could not do so. Upon the death of the

grantee the son who was pronounced by the law to be the

heir could then evict his brothers from the allotment and

unless they were able to secure individual tenure quitrent

land, his two brothers would not be able to qualify as

voters on the basis of land ownership or occupation.

Clearly, but for the enactment of Section 23(2) each of

the sons of the appellant would qualify as voters if they

all occupied appellant's property jointly. Section 23(2)

altered the laws of inheritance and by so doing, disquali

fied at least two of the appellant's sons from becoming

capable of being registered as voters. Such disqualifi

cation was based wholly on their race as Act 38 of 1927
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was applicable to nobody else but the Blacks.

It is submitted that Section 23(2) fell foul of

the proviso in Section 35 of the South Africa Act. that

" • . • no such law shall disqualify any person in the

province of the Cape of Good Hope who • • is or may

become capable of being registered as a voter . . .. The

Court realised that the change of the law of inheritance

Id d i.acueLi f Bl k 116 f 0 0wou lsqua 1 y some ac s rom acqulrlng property

which acquisition was an important qualification for the'

franchise but failed to follow logic to its conclusion

by omitting to refer to the phrase "or may become capable

of being registered as a voter" in Section 35 of the South

Africa Act. Clearly the Court either failed to realise

that Section 23(2) abolished the future capability of

two of appellant's sons to be registered as voters or

refrained from making such a f~nding.

It is submitted that on this ground too the

appellant ought to have succeeded as the relevant section

was in violation of Section 35 of the South Africa Act.

The only vexing problem in my view would have been:

whether to declare the whole Act 38 of 1927 invalid or

only those sections which were ultra vires Section 35 of

the South Africa Act.

It is interesting to note that at the time this

jUdgment was delivered, the Government had recently won

an election on a platform "which made the abolition of

the Cape African franchise a major issue. n l 17
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It is further interesting to note that the Govern-

ment had in ~929 lost a vote in a joint sitting of both

Houses of Parliament convened in terms of Section'35 of

the South Africa Act, in its attempt to reduce the effect

118of the vote of the Blacks in the Cape.

It was therefore against a background of acri-

monious parliamentary and public debate about the franchise

of the Black people in the constitutional set up of the

. Union that the judgment in Rex v Ndobe was delivered. It

is submitted that the refusal of the Court to declare Act

'38 of 1927 ultra vires reflects the influence of the times.

Most of the White voters wanted the Blacks who had the

vote deprived of the vote and it would not do for the Court

to thwart the wishes of the White voting majority.

After the decisions in McChlery and Ndobe's Case,

it was clear that the Blacks CQuld not expect relief from

119the courts. The position of the Blacks had been stated

very succinctly by Clements Kadalie in 1927, "The South

African Act of 1909 robbed the natives of political power,

the Native Land Act of 1913 robbed them of whatever land

still remained to them and the Colour Bar Act of 1926

forbade them the use of machinery and robbed them of the

opportunity for any economic advancement.,,120

Yet the Blacks were not yet ready to abandon the

employment of litigation and other democratic procedures

of protest. After a concerted but hopeless attempt by

121the Blacks to block its enactment, the Union Parliament
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passed the Representation of Natives Act No. 12 of 1936

which sounded the death knell of the Black franchise.

The Act was passed with the necessary 2/3 majority

of both Houses sitting jointly and therefore complied with

the procedural requirements of Section 35 of the South

Africa Act.

In terms of the provisions of the Native Repre-

sentation Act, the Cape Black voters were removed from

the common voter's roll and placed on a different voter's

11 122_ro . The Cape Black voters who were now on a sep-

arate voter's roll could elect 3 White members of Parlia-

d 2 ~~o rob f h P 0 0 1 C 01 123ment an nu1te me ers 0 t e Cape rOV1nC1a ounC1.

The Act also provided for the election of 4 White Senators

to represent all the Blacks in the union. 1 2 4

The Act also constituted a new advisory council

for the Blacks called the Nat~ves Representative Council. 1 25

The All-African Convention met in June 1936 and

passed resolutions which showed its implacable opposition

to the Representation of Natives Act. l 26 The White gov-

ernment proceeded merrily on its way and paid scant heed

to Black peaceful protest. It was left to Selby Msimang,
•

the Secretary of the All African Convention, to express

the bitter outrage felt by the Blacks at this rape of

Black rights. "••• let us now admit, both publicly and

in all conscience, that Parliament and the White people

have disowned us, flirted and trifled with our loyalty.



58

They have treated us as rebels, nay they have declared

that we are not part of the South African community . .

Thus the stage was set for the last great legal

challenge of the all pervading power of the White Union

Parliament by Blacks in Ndlwana vs Hofmeyr NO and

others. 128

In Ndlwana's Case, the issue to be decided was

.127

whether the Representation of Natives Act No. 12 of 1936

was ultra vires of Section 35 of the Union of South Africa

Act and therefore invalid.

The contention of the appellant was that Act 12

of 1936 contained provisions which related to other mat

ters other than those referred to in Section 35 of the

South Africa Act. Since it had been passed with a 2/3

majority of both Houses of Parliament sitting together,

vis-a-vis those matters not mentioned in Section 35 of

the South Africa Act but which Act 12 of 1936 had provided

for, the procedure adopted in passing Act 12 of 1936 had

been incorrect as the ordinary bicameral procedure was

mandated regarding the passing of a law relating to

those matters not ~entioned in Section 35 of the South

Africa Act. The appellant further argued that the Act

did not disfranchise the Black voters but merely removed

their names from the one voter's roll to ther other and

therefore the Act was not such a law as envisaged in

Section 35. The adoption of the procedure mandated by
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Section 35 in the passing of Act 12 of 1936 was incor

rect and thus Act 12 of ~936 was not a valid Act. The
t,l.;f9<l.-l"

appellant further ~reed that his rights were pe~anently

entrenched in terms of Section 35(2) of the South Africa

Act and could not be affected in any manner whatsoever.

A~pellant's action was dismissed by the court

of first instance and appellant appealed to the Appellate

Division.

It is to be noted that in both the Court of first

instance, the Cape Provincial Division and the Appellate

Division, the "supreme" or "sovereign" power of the Union

Parliament was assumed. It seems both Courts accepted

that the union Parliament possessed unlimited law-making

capacity. No attempt was made to interpret Sections 59

and 152 of the South Africa Act to determine the Union

Parliament's power.

Although the Cape Provincial Division had delivered

a carefully reasoned and fully motivated judgment when

dismissing the appellant's action, the Appellate Division

ignored the judgment. It chose to ignore the issues raised

in the action and chose to ground its judgment on a single

point: Could the Court overturn an enactment of the only

sovereign law-making authority in the Union?

The Court then gave its answer in no uncertain

terms: "Parliament's will, therefore, as expressed in

an Act of Parliament cannot now in this country, as it
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cannot in England be questioned by a Court of law whose

function is to enforce that will not to question it .

It is obviously senseless to speak of an act of a sov-

ereign law making body as ultra vires. There can be no

, h h ' I' . 1 ,,129
exceed~ng of power w en t at power ~s ~~t ess. The

Court gave short shrift to any argument mounted by the

appellant that the "sovereignty" of Parliament was

1 , 't d 130
~~ e •

The Court then declared in ringing terms that:

"The answer is that Parliament, composed of its three

constituent elements, can adopt any procedure it thinks

fit; ,the procedure express or implied in the South Africa

Act is, so far as courts of law are concerned, at the

mercy of Parliament like everything else.,,131

The important propositions of law contained in

these dicta were:

(1) Parliament is above the law. No rules are applicable

to Parliament even rules constituting Parliament itself

or rules governing the procedure to be adopted in executing

parliamentary business.

(2) The Court is nothing else but a servant of Parliament

and is absolutely subservient to Parliament.

The first proposition has been severely criticised1 3 2

and was finally rejected by the Appellate Division in

Harris and Others v Minister of the Interior and Another. 1 3 3

The second proposition remains the law of South

Africa.
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Whatever the constitutional niceties of the

Ndlwana decision the message to the Blacks was very

clear: Had the Blacks not understood the clear message

of McChlery's case? Had they not understood that they

were at the mercy of the White Parliament "like every-

thing else"?

There is no doubt whatsoever that in this judg-

ment, the White Appeal Court aligned itself unmistakably

with the Government and lent its weight to the solution

by White South Africa of the problem of the Black fran-

chise otherwise why did it chose to ignore the substan-

tive issues of the case and elect to decide the case on

the single issue in respect of which the Blacks had no

say?

The die was cast. Thereafter no Black man has

ever challenged the White Government's power in a court

of law on constitutional grounds. Legally the judgment

signalled the end of the Black challenge through the

courts.

Thereafter the Government used the voting jugger-

naut in Parliament to remove all vestiges of the Black

franchise. By passing Act 12 of 1936 at a joint sitting

of the Assembly and the Senate, Parliament had purported

to "entrench African representation in the Senate and

134
the Assembly." In terms of Section 3 of the South

Africa Act Amendment Act, No. 9 of 1956 the entrenchment
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of Black voters' rights was removed forever by the dele-

tion of the relevant clauses in Section 35 of the South

Africa Act. In terms of Section 15(1) of the Promotion

of Bantu Self Government Act, No. 46 of 1959, the Rep-

resentation of Natives Act No. 12 of 1936 was repealed.

By these means, quite legally, the total exclusion of

the Blacks from Parliament and the Provincial Councils

h o d 135was ac ~eve . "Each step in the process has been

justified on the ground that it represented a reasonable

compromise that would endure indefinitely. In fact each

such step has ushered in an era in which White demands

to reduce the African to even lower levels of political

dependence and helotry have become more strident and

have finally prevailed. The Africans, on their side,

have faced each new crisis forced upon them with modera-

tion and appeals to reason, nor have they at any stage

sought to rely on force. But moderation, reasonable-

ness and nonviolence have been rewarded by even heavier

blows at their few rights and liberties on the part of

th " Wh"t 1 "136e~r ~ e ru ers. • •

VI. THE ATTEMPTS TO COAT THE BITTER PILL--CONSTITUTIONAL
INNOVATIONS BY SUCCESSIVE GOVERNMENTS SINCE 1910

Although the majority of the Blacks had been

effectively barred from the franchise by the provisions

of the South Africa Act, they had unceasingly agitated
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for the amelioration of their lot although they had no

direct say in Parliament and could not press their claims

there.

It was the oft-repeated complaint of the Blacks

that laws affecting them were often passed in Parlia

ment without consultation with them. 1 37 The Blacks had

even addressed the complaint of nonconsultation to the

. . h C 138
Br~t~s rown.

The White Government decided to meet this demand

for consultation not by enfranchisement and negotiation

inter pares, but by the initiation of the first of the

advisory forums. In terms of the Native Affairs Act

No. 23 of 1920, the Government created the Native Affairs

Commission whose members were to be appointed by the

Government and whose function was to consider any matter

relating to the administration.of native affairs or

legislation which affected native interests and to make

recommendations to the Minister of Native Affairs on such

139matters. To the knowledge of the writer, no Black man

was ever appointed to this Commission.

The Act also created local councils for Blacks

and invested them with clearly defined and

powers such as "the destruction of noxious

negligible

140weeds."

The Act also authorised the Governor General,

from time to time, to convene conferences of chiefs,

members of native councils or local councils or prominent
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natives to ascertain the sentiments of the native popu-

. h.i h ff d . 141lation W1th regard to any measure w 1C a ecte nat1ves.

Since the Governor General was, by convention,

required to act in accordance with the wishes and recom-

mendations of the Cabinet, it is clear that this act was

no advance for the Blacks at all but merely confirmed

their state of subservience to the Government because

the Government, through the Governor General, would con-

suIt with the Blacks only when and if it suited the

Government.

This Act, it is submitted was but a complement

of the Natives Land Act 1913. Whilst the Natives Land Act

had achieved territorial segregation between Black and

White, albeit~ temporarily, the Native Affairs Act 1920

laid down political separation as the law of the land.

Faced with a constitutional Hobson's choice, the

Blacks participated in this limited constitutional forum.

The Government on its part made an attempt to canvass the

opinions of representative Blacks by inviting to the con-

ferences even sworn opponents such as D.D.T. Jabavn,

Sol T. Plaatje and Mrs. Charlotte Maxeke1 42

However with the best will in the world, the

conferences were doomed to fail since they performed

only an advisory function. The government invariably

came to the conferences with its mind made up and merely

presented the conferences with fait accompli with regard
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to policy or law and asked conference to rubber-stamp

such prior decisions. Inevitably conference baulked~43

When the Black members of conference put specific ques-

tions to ministers or made concrete recommendations

they received temporising answers and their suggestions

144
were not followed.

Viewed as a substitute for the Black franchise

the native conferences were an unqualified disaster.

However the Government did not see it that way and pressed

ahead with its policy of setting up powerless advisory

bodies for Blacks. In 1936 the Union Parliament passed

the Representation of Natives Act which has been referred

to in a previous section in this paper.

In terms of Section 20 of the 1936 Act, a Natives

Representative Council was constituted with power to

consider:

(a) proposed legislation insofar as it may affect
the native population

(b) any matter especially affecting the interests
of the natives in general

(c) any matter referred to it by the Minister.145

The powers of the Natives Representative Council

in relation to legislation, was confined to "recommending"

to Parliament or to any Provincial Council, as the case

may be, legislation which it considered necessary in the

interests of natives. 1 46

The fact that meetings of the Natives Representa

tive Council could be convened only by the Minister of
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Native Affairs to be held at places and times determined

by him;147 the fact that the government could nominate

10 of the twenty-two members and 6 of whom would be White

. f N . Affa;rs l 48 and theofficlals of the Department 0 atlve ~

fact that it had no power beyond making recommendations,

discredited the Natives Representative Council in Black

eyes. 1 49

Again the Blacks participated in this new consti-

tutional arrangement in the clear understanding that they

had no alternative and that it was merely a temporary

phase in their struggle for full political participation. ISO

However the Whites regarded the system as the

final solution of the problem of the Black franchise. lSI

The Blacks who were in the Natives Representative

Council tried their best to utilise their opportunities

to the full but the loaded dice were built into the system.

At the end of the first five years of the existence of

the Council Dr. A.B. Xumo, wrote despondently: "It is

fallacious to imagine that a community can get adequate

land, economic benefits and any other rights and main-

tain them when they have no direct vote. They may

receive crumbs grudgingly from the table of the rulers

but not rights."lS2

As will happen with organisations invested only

with recommendative power, the resolutions and recomen-

dations of the Natives Representative Council were ignored

by Parliament. I S3
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The Natives Representative Council continued to

meet regularly although relations between it and the

Government were becoming increasingly chilly. In May

1945 a special meeting of the Council was called to con-

sider recommendations on two measures which were shortly

to be laid before Parliament and which affected the

interests of the Blacks. There were sharp exchanges

between the Black members of the Council and the White

chairman who in the heat of debate averred that consul-

tation of the Council by the Government about proposed

154legislation was merely a courtesy.

The Council retorted by saying that if consul-

tation with the Council was a governmental courtesy then

consultation was a farce.

With the Natives Representative Council being

increasingly aware of its impotence and chafing at the

bit, the stage was being set for the final destruction

of the Natives Representative Council and the Govern-

ment's carefully laid plans for Black exclusion from

the citadels of power.
/

L/In August 1946 the Natives Representatives Coun-

cil was summoned to Pretoria against the background of

the Witwatersrand Mine strike, where the police had

taken strong action against the striking Black mine-

workers and shot several of them. There had also been

riots at Lovedale Institution which at the time was

a respected Black educational institution.
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When the meeting of the Natives Representative

Council was opened, the Council requested the c~airman

to make a statement on behalf of the Government on the

Witwatersrand strike. The chairman was in no position

to do so as he had been drafted only that morning to

deputise for the official who would have officiated on

that day and did not even know the agendal 1 55

The miners' strike was regarded by the Council

as so serious an issue for the Blacks that it refused to

proceed with any of its business until the Government

had issued a statement on the strike. When the chairman

refused to accept a motion which was critical of the

Government, the Council adopted its final resolution on

that day: "The Council therefore in protest against this

breach of faith towards the African people in particular

and the cause of world freedom in general, resolves to

adjourn this session and calls upon the Government forth-

with to abolish all discriminatory legislation affecting

156non-Europeans in this country." The Counci 1 was

then adjourned sine die.

The great Government experiment with quasi

representative, toothless, Black advisory bodies failed. 1 57

The Government tried to negotiate to break the

deadlock and made several proposals (which bear striking

similarity to the present system of homeland governments) .158

By then, however, the Natives Representative Council had

become militant and the Black people were no longer
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prepared to cooperate to give effect to "a policy with

Government at the polls in 1948 and the Nationalist

in total disagree-

defeat of the Smuts

W

whose fundamental principles they were
":"",\" e? ...,- ,:-..r-L

~J_

The impasse was broken by the

t
,,159men .

Government of Dr. D. F. Malan took over.

With the advent of the Nationalist Government,

a new policy evolved--apartheid.

Apartheid meant the re-tribalisation of the

Blacks and their repatriation to the so-called homelands.

This policy necessitated the total removal of any vestige

of the Black franchise. Only when totally emasculated

would the Blacks be expected to submit to this new policy.

It also necessitated the fragmentation of South Africa. 1 60

To put the policy into effect, the Nationalist
V

Government first had to abolish the Natives Representative

council which had proved so troublesome to the Smuts

Government. This it aChieved by enacting the Bantu

Authorities Act No. 68 of 1951. In terms of this Act

the Natives Representative Council was abolished. 1 61

A new system of Black administration was ushered

in by this enactment. The lynch-pin of the new system

was the tribe. A three tiered system was provided for.

The Governor General (which in practice meant the Cabinet

as the Governor General by that time was just a rubber

stamp) could establish a tribal authority. For any two

or more Tribal Authorities he could establish a Regional



70

Authority and for any two or more Regional Authorities

he could establish a Territorial Authority.162

It is to be noted that the decision to establish

these bodies rested with the Government. No provision

was made for the people to make any request or demand

for the establishment of such bodies although provision
vJ~~

is made for consultation with the Minister of Native

perience of the Natives Representative Council.

Affairs. However the value of

for consultation was not worth

statutory provisions

much judging by the ex-

T~
reason for this absence of a statutory right of the

people to demand the establishment of the authorities

was, it is submitted that the Blacks were opposed to

this new system and the Government was deliberately im-

° 0t 163pOSLng k •

One needs to do no better than read Sections 3(1),

3(2), 3(3) and 3(4) to realise just how impotent the

Black people were under this Act. Under Section 3(2)

regulations have been promulgated in terms of which

the "Governor General (the State President since South

Africa's withdrawal from the Commonwealth) decides the

maximum and minimum number of members of a Tribal

Authority. The minimum numbers are appointed in accordance

wi~h Incallaw and custom (or failing this, as the Bantu

Affairs commissioner may direct) and up to one third of

the difference between the maximum and minimum numbers
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by the chief. The Bantu Affairs Commissioner may appoint

up to two thirds of the difference and may veto any

appointment made by the chief. n1 54

The Ba~tu Affairs Commissioner is a Government

official whose main function is to watch over tribal

affairs in his area of jurisdiction on behalf of the

Government. It is clear that not only does the Government

lay down the method of selecting Councillors for the

Tribal council but it has overriding power through the

Bantu Affairs Commissioner to pack the Tribal Council

with its own henchmen and if that is not enough it has

the power through the Commissioner to veto any appoint-

ment to the Tribal Council made by the chief. Since

the Government dominates the first tier of Black tribal

government it follows that it dominates the day to day

tribal life of Blacks. 1 65

Since it has absolute power to control the appoint-

ment of chiefs, the Government also

over the visible symbols of tribal

has compelte control

166government.

The Government also exercised absolute control

over the secon~ third tiers of tribal government

established by Act 68 of 1951 by virtue of its power to

appoint the chairmen and members of the Regional and

Territorial Authorities as well as its powers to dismiss

any member of the Regional or Territorial Authorities. 1 67

The main function of these three bodies was to
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168advise the Government although they had certain

negligible powers which they could exercise only with

the

the

consent either of the Minister of Native Affairs or

169
Governor General.

A clause of vital importance was Section 5(4)

which provided that the Minister of Native Affairs could

order a Regional Authority to make a by-law and if it

failed to do so the Minister himself could make such a

by-law. Apparently he could exercise this power without

reference to any other body. Such a by-law would have

the same effect as any by-law made by a Regional Authority.

Thus all the so called powers were subject to

governmental control. The system was in fact a gigantic

farce and as was to be expected the system was rejected

170by the Blacks as ridiculous. The chiefs were coerced

into the system with threats af dismissal and mainly old

men in the homelands became reluctant participants.

From the foregoing remarks, it is clear that the

Bantu Authorities system was a failure from the start

but it is also clear that it was coercively imposed on

the Blacks and they inevitably learned to endure it.

It is also clear that it was nothing but an up-

dated version of the "advisory board" system which had

proved futile.

Having decided that territorial and political

racial segregation between Black and White was imperative,
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the Government then decided that ethnic segretion among

the various Black groups in the country was des~rable.

As usual, Parliament was the willing instrument which

was used to achieve this aim. The intention of the

Promotion of Banr.u Self-Government Act No. 46 of 1959

is apparent from the Preamble.
1 71

The Act divided the Black people into eight

separate "units".172

The Governor General was mandated to appoint a

Commissioner General for each of the "units".173 A

Commissioner General was to be a pseudo-ambassador whose

functions were set out in Section 3 and which included

enlightening "the population in regard to government

policy and legislation.,,174

Additional powers were granted to the Territorial

Authorities. The powers granted were of a trivial local

175nature. The Act however provided that the Governor

General could, by proclamation assign further powers,

f t · ddt' .. 1 h" 176unc 10ns an u 1es to Terr1tor1a Aut or1t1es. How-

ever such assigned powers, duties and functions could

be withdrawn at the discretion of the Governor General

or the Minister of Native Affairs. 1 7 7

As in all previous legislative efforts by the

Government of South Africa pertaining to the Blacks,

the powers conferred were merely illusory. The final

legislator was the Government of South Africa. The
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Bantu authorities system was another "toy telephone"

given to the Blacks by the Government. The only two

innovations under this Act were:-

(a) The division and categorisation of Blacks

into identifiable ethnic groups.

(b) Conferment of powers on the Territorial Au-

thority (power exercised in consultation with and with

the approval of the Minister and the Governor General) to

appoint an urban representative to represent such au-

thority in an area controlled by a White urban local

th ·t 178au orl. y.

In 1971 having decided to embark on a policy of

"leading" the homelands to "independence" the Government

passed the Bantu Homelands Constitution Act, No. 21 of 1971.

It is under the system ushered in by this Act

that the Government has decreed that Blacks exercise

their political rights. The-full implications of the

system are discussed in the following chapter.

VII MODERN TRENDS UNDER THE BANTU HO~£LANDS CONSTITUTION
ACT, 21 of 1971 - A CRITICAL ANALYSIS

In terms of the Act, the State President may, by proc-

lamation, and without reference whatsoever to Parliament,

establish a Legislative Assembly for a Black area for

which a Territorial Authority has been established. 1 79

The area over which such assembly is to exercise is au-

thority is determined by the State President and may be

amended from time to time by the State President by

1 t · 180proc ama r.on ,
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The State President is authorised, by proclama-

tio~to determine the manner in which the Legislative

Assembly shall be constituted. Such proclamation may

prescribe the election and the designation of members

of the Legislative Assembly, the manner of filling of

vacancies in the Assembly, the qualifications of voters

and candidates, the periods of office and conditions of

service of members of such assemblies and attendance of

sessions of the Legislative Assembly by representatives

f th G t f th R bl " f South AfrJ."ca. 81o e overnmen 0 e epu J.C 0

It is to be noted that:

(1) The term "Legislative Assembly" is used without

definition. The definition laid down in the Act is a

circular one in that in that definition a legislative

assembly is defined as "a legislative assembly estab-

lished under Section 1." Legally it appears that it is

left to the State President to determine what a legis-

lative assembly is. Since the State President also de-

termines the manner of election and qualifications of

voters, it follows that if he decides to declare that

a high school class is a legislative assembly, no one

may contradict him.

(2) The foregoing crucial constitutional provisions

will emanate from the· State President and not from

Parliament. Since the State President (for reasons

explained somewhere else in relation to the Governor
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General) is a mere figurehead who rubberstamps the wishes

of the Cabinet, it follows that the Cabinet is given a

carte blanche to tinker at will with the constitutional

life of the Blacks.

(3) The area over which a Legislative Assembly

wields its authority is not defined but it is provided

that the State President shall determine it by proclama-

tion and then may amend its boundaries from time to time

by proclamation. In effect the Government of the RepUblic

has absolute power to extend or to restrict the boundaries

of a homeland at will. This power to extend or to reduce

the "lebenstraum" of the homeland people places a home-

land government at the mercy of the Republican Government.

A mere threat of reduction of the land surface of a

Bantustan would quickly bring a Bantustan government to

heel.

(4) In terms of Section 2(2) (a) and Section 2(2) (b)

power is conferred on the State President (i.e. the

Government) to determine matters by proclamation, which

for the Whites are so important that they are provided

f 'f' 11 . th C ' t' 182or specL Lea y Ln e onstLtu Lon.

(5) No provision whatsoever is made for the delimita-

tion of electoral divisions, the number of members of

the Legislative Assembly, the constitution and powers

of delimitation commissions, duration of each Assembly,

the procedure to be followed in the Assembly, determination
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of when a quorum of members is available. These are all

matters which are provided for in the Constitution Act,

32 of 1961, but in the Bantu Homelands Constitutl0n Act

no provision is made for them. There is no provision

even for the State President to issue proclamations

regarding these matters.

All the so-called self-governing homelands have

functioning Legislative Assemblies. How they manage to

function is not clear to the writer since any proclama

tion by the State President relating to the matters

mentioned in the foregoing paragraph is ultra vires

the enabling Act.

(6) The Government of South Africa retains its

power of amendment or repeal of the Bantu Homelands Act.

If the Republican Government felt itself moved to do so,

it would repeal sections 1, 2 and 3 of the Bantu Home

lands Act and any proclamation issued by the State

President thereunder and all so called self-governing

homelands would disappear from the map of the Republic

of South Africa.

Powers of the Legislative Assemblies

The Legislative Assembly may make laws for the

area for which it has been established with regard to

a long list of subjects which are set out in Schedule I

to the Act. On the face of it, the freedom to legislate
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seems impressive but there are serious limitations to

that power viz.

(1) The laws which are made must not be incohsistent

with the Bantu Homelands Act. l S3

(2) No law which is made under Section 3(1) has

any force or effect until it has been assented to by the

State President and promulgated in the Gazette.
1 8 4

In

effect, any law passed by a Legislative Assembly and

construed by the Republican Government as being inimical

to its interests will be killed simply by the withholding

of the State President's assent.

(3) In terms of Section 37A the State President may,

by proclamation, amend Schedule I and for the purpose of

giving effect to such amendment, he may amend any other

provision of the Act itself. The Cabinet of the Republic

thus can emasculate a Legislative Assembly at will simply

by withdrawing Schedule I which would leave such Assembly

without any authority whatsoever.

But to make double sure, the Act then empowers

the Cabinet, through the State President of course, to

repeal the entire Bantu Homelands Act by proclamation

without recourse to Parliament.

(4) In terms of Section 3(3) any Act of Parliament

of the Republic of South Africa or any law made by the

State President is applicable to any homeland citizen

or to any homeland area. However no reciprocal provision

is made for the applicability of homeland laws to the
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Republic. The effect of this provision is that the

Republican Parliament can legislate freely for the whole

of South Africa (excluding the independent homelands of

Transkie, Venda and Bophutha-Tswana). It may legislate

even in respect of matters referred to in the First

Schedule as there is no provision which bars that course

of action.

(S) In terms of Section 4, a homeland assembly is

barred from making laws with regard to a long list of

subjects such as the establishment and control of mili

tary organizations, establishment of armaments factories,

appointment of diplomats, communications, transportation,

fiscal affairs, customs, etc.

It is submitted that the excluded powers are

in fact the true test of statehood and their absence

makes a mockery of the claim of' "self-government" by

such homeland governments or their apologists.

(6) Section 4(j) provides that such homeland

assembly may not amend, repeal or substitute Act 21 of

1971.

From the foregoing, it is clear that all home

land assemblies (i.e. of those homelands that have not

taken independence) are at best, lawmaking chambers with

limited powers which have taken over some of the legis

lative functions of their master, the Cabinet of the

Republic of South Africa.
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The citizens of the Bantu Homelands which have

Legislative Assemblies are as much at the mercy of the

Republican Government now as they have always been. The

difference is simply that another potentially tyrannical

ruler has been created for such citizens. 18S

In terms of Section 26 of Act 21 of 1971, the

Cabinet, through the State President, may, by proclamation

declare that an area for which a Legislative Assembly has

been established, to be a self-governing territory. A

self-governing territory is defined circularly as an area

declared under Section 26 to be a self governing territory.

It is therefore clear that a self-governing territory is

a territorial authority to which limited legislative

powers have been granted and which as shown above does

essentially the wish of the Government of the Republic

of South Africa. It is also significant to note that in

terms of Section 26 of Act 21 of 1971 the Minister (of

Plural Relationslis mandated merely to consult with the

Legislative Assembly before the area over which the Legis

lative Assembly wields authority is declared a self-governing

territory. The consent of the Legislative Assembly to

such declaration is not necessary. The State President

may therefore declare a territory self-governing even if

the Legislative Assembly of such territory is against

such declaration.

Between 1972 and 1976 the State President issued

proclamations creating Legislative Assemblies for
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Bophutha-Tswana, Lebowa, Venda, Gazankult;F Kwazulu

OWaqwa, Kwangwane and declaring such homelands as self-

governing territories.

Three homelands have taken their "independence"

from the Republic of South Africa and have been recognised

to be independent countries by South Africa. Transkei

became independent on 26th October, 1976, Bophutha-Tswana

became independent on 6th December 1977 and Venda became

independent on 13th September 1979.

The struggle of the Black people since 1912 has

been for the attainment of political rights, to partici-

pate in the democratic electoral process and through it

to participate in the economic life of South Africa.

It therefore becomes necessary to examine the

position of the Black people in Transkei, Bophutha-Tswana

ahd Venda to determine whether-their political and economic

conditions have become any better by their attainment of

independence.

Transkei

Transkei,before it became independent in 1976, had

been a self-governing territory in terms of the Transkei

Constitution Act No. 48 of 1963. Under Act 48 of 1963,

the Legislative Assembly of Transkei had consisted of
186

64 chiefs and paramount chiefs and 45 elected members.

The Act provided for the election of the Chief

Minister and the Cabinet from among the members of the

L . l' mbl 187eg1s at1ve Asse y.
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It is clear that the largest bloc of votes in

the Assembly were the chiefs and paramount chiefs who were

ex officio members and who owed their positions to their

appointment as chiefs to the South African Government.

Since the government of the Republic controlled the

chiefs,188 it is obvious that they would support the election

to the ChiefMinistership and Cabinet of those politicians

who were supported by the Government of South Africa and

the Government of South Africa would naturally support

those politicians who supported apartheid. It was no

wonder that the apartheid apostle, Kaizer Matanzima

was elected Chief Minister. 1 89

Just before Transkei became independent in 1976,

the Republican Parliament passed the Transkei Constitution

Amendment Act No. 3 of 1976 whereby the membership of

the Transkei Assembly was enlarged to 75 nominated chiefs

and 75 elected members.

At the time of Transkei's independence, therefore,

the value of the vote was halved, and for reasons stated

190above the parliamentary system was weighted in favour

of the party that was favoured by the Government of the

Republic of South Africa. Another factor which gave

Matanzima an unfair advantage was the operation of Procla-

mation R400 of 1960 in the Transkei. This proclamation

had been imposed on the Transk'~i by the South African

Government in 1960. "Inter alia, this empowered a
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magistrate or commissioned officer of the police to

prohibit the holding of gatherings in any particular
.

place. It was rendered an offence to make a statement

calculated or likely to have the effect of subverting

the authority of the Government. Persons could be de-

tained without trial if this were deeemed to be in the

bl " " ..191pu J.C J.nterest. The proclamation made it impossible

for any opposition party to campaign freely.

During the runup to the pre-independence election

of 1976 the Matanzima government detained the leader of

the Transkei opposition and other leaders of the oppo

sition party indefinitely in terms of Proclamation R400. l 92

The detentions terrified the oppostion and intimi-

dated the Transkei people and Matanzima's party cruised

to a massive election win, taking 71 elective seats and

was supported by 72 nominated chiefs. 1 93

The democratic process had been legally subverted.

Behind all this the guiding hand of the Republican Gov-

ernment could be discerned as the South African Govern

ment had refused to rescind Proclamation R400 l 9 4 when it

was fully entitled to do so and had handed to Kaizer

Matanzima the means to subvert the electoral process

and entrench himself in power.

At the very first sitting of the Transkei

Legislative Assembly after independence, the Matanzima

Government bulldozed through the Assembly the Transkei
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Pub~ic Security Act in terms of which it was inter alia

rendered a criminal offence to belong to certain organ-

isations. It was provided in terms of that Act tnat the

Minister of Justice may bar certain meetings or prevent

individua~s from attending meetings. Provision is made

for banning of persons, for detention without tria~ and

for the trial without warrant any person for purposes

of interrogation. A person so arrested cannot be released

by order of any court.~95 Harassment and detention of

democratic opponents by the Matanzima Government con

tinued unabated. 1 96

In May ~978 the Matanzima Government passed the

Undesirab~e Organizations Act and in June 1978 used the

provisions of that Act to bar the Methodist Church of

South Africa from operating in the Transkei. 1 97 Journal-

ists have been harassed and detained and newspapers have
198

been banned.

On 27th July 1979, the Matanzima Government mounted

its greatest offensive against its po~itical opponents by

d ., ..L Ch i f b . ~99 (etal.nlllg Partlrnu--l'" a.e Sa ata Dall.ndyebo a rela-

tive of the imprisoned Nationa~ist ~eader, Ne~son Mande~a)

There were widespread protests but the Transkei Govern-

ment responded by banning 34 organisations including the

African Nationa~ Congress, the Pan Africanist Congress,

Swapo.]00

In the economic sphere, the picture could hardly be blea]
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Transkei has been bankrolled by the South African Govern-

ment since its inception, e.g. in 1977 after its inde-

pendence, the Transkei's budget was for R239,021,000.

South Africa granted the Transkei Rl65 million and also

gave to Transkei its share of the indirect taxes which are

shared among members of the Customs Union of South

Africa. 201 Transkei could only contribute R31 million

of its budget. For the 1978-/79 financial year the South

Africa Government provided a sum of R120,188,000 towards

the Transkei budget. 2 0 2

Mismanagement of the economy has been rife. 2 03

In September 1979, the South African Government averted

the grinding to a halt of official state Transkei business

by granting Transkei R73 million to pay official salaries.

This was over and above the Rl13.5 million grant that

the Republican Government had granted Transkei for the

1979/80 financial year. 20 4

It is clear that in the politico/legal sphere,

the great majority of the Transkei people have not profited

by independence. For the great majority of Transkeians

the sham. of independence has meant subjugation and

repression of a savage kind.

Bophuthatswana

Bophuthatswana became an independent country on

6th December 1977. It consists of 5 pieces of land
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scattered amidst the Republic of South Africa. 2 0 5

As in the Transkei, the pre-independence election

was a charade. In terms of the Constitution, 48 members

were to be elected and 48 members were to be nominated

by chiefs and headmen. 2 0 6 As in the Transkei the value

of a vote was therefore halved. The chiefs and headmen

who are all employees of the Government naturally nomi-

nated supporters of the Government. Even before the elec-

tion votes were cast, the Government of Chief Lucas

Mangope was already assured of 47 of the nominative

seats. 2 07 During the pre-independence electioneering

the opposition claimed that chiefs were refusing to grant

permission to opposition candidates to hold meetings in

their tribal areas. The Government not unnaturally won

43 of the elective seats. The Government consequently

h h 1m , 'f' d- , , 'h mbl 208as an overw e 1ng 1 r1gge ma]Or1ty 1n t e Asse y.

It is further interesting to note that before

independence, only 375,000 Bophuthatswana citizens

registered as voters out of a de jure popUlation of

2,103,000 people and

h
. 209

cast t e1r votes.

only 50% of the registered voters

The government is therefore

governing on the basis of consent of about 18% of the

popUlation. That is democracy Bantustan style!

During the first sitting of the National Assembly

after independence, the Government moved fast to entrench

itself. It passed the Riotous Assemblies Amendment Act
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which amended the infamous South African Riotous Assem-

blies Act. In terms of the amended Bophuthatswana Act

"The power vested in magistrates to approve or prohibit

the holding of meetings was extended to chiefs and head

men.,,210 As the chiefs and headmen are in the employ

of the Bophuthatswana Government, it is clear that the

right to organise politically in opposition to the

Mangope Government has been as good as withdrawn.

In 1979, although there was no present need for

it, the Mangope Government passed the Internal Security

Act NO. 22 of 1979. The legislation re-enacted some of

the objectionable clauses found in South African legis-

lation. This new Act amends the constitution by pro-

viding that a citizen may now be detained without trial

"in the interests of national security or public safety.,,21

This amendment subverts the guarantee against arrest and

detention which was formerly embodied in Chapter 2 of

h .. 212 h . h 1t e Const1tut10n. T e Act prov1des for t e dec ara-

tion by the Minister of Justice of any organisation

except employers' organisations and trade unions~ as

unlawful: forfeiture of property belonging to such organ-

isation to the state: imposition of restrictions on

office bearers~)members or supporters of such organisa-

tionsi prohibition of dissemination of pUblications: the

listing of people; banning of people: imposition of

capital punishment for terrorism which is defined as in

the South AFrican Act; detention of persons without
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trial for 90 days; prohibition of gatherings. 21 3

Like in the Transkei, it did not take the Mangope

Government long to realise that the principles o£demo-

cratic government were opposed to its continued existence

and it has acted accordingly. The Internal Security Act

does nothing more than intimidate the people and drive

opposition underground. Like in the Transkei, the inde

pendence has meant the entrenchment of the Mangope Gov

ernment in power and very little else.

Like the Transkei, Bophuthatswanais financed by

the South African Government to a very large extent. 21 4

Venda

venda is the smallest of the independent home

lands and comprises a block of land of 639,000 hectares. 21S

political manipulation and corruption of the

democratic process have been very pronounced in Venda.

There were two elections in Venda in the period

before independence. In terms of the pre-independence

constitution, a legislative assembly of 60 members was

provided for. Eighteen members were elected and 42

were nominated by the South African Government in terms

of the Bantu Homelands Constitution Act No. 21 of 1971

whose effects have been referred to.

In the first election held in 1~73, the South

African Government backed by Chief Patrict Mphephu had

won only 5 of the elective seats but because he was
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backed by 41 of the South African Government nominated

members he was elected Chief Minister. His election was

under a cloud however as there were fairly subst~ntiated

allegations of bribery of the nominated members of the

216Legislative Assembly by Chief Mphephu.

The pre-independence election held on 5th July

1978 was fought under the shadow of Proclamation R276 of

1977 which permitted the Venda Government to detain any

one without trial. 2l 7 The election resulted in a sweeping

victory at the polls for the opposition which won 31 of

the 42 elective seats. 2 l 8

The first session of the new Assembly was scheduled

for 12th September 1978 but in August 1978, the Venda

police mounted a massive crackdown on the opposition in

terms of Proclamation R276 which, as has been mentioned,

authorised the Venda Government to detain anyone without

trial. The South African Government seems to have con

219
nived with Chief I-lphephu. "Chief Mphephu, however,

won the election for Chief Minister again, having detained

twelve opposition members and nominated a sufficient

number of supporters to seats in the Assembly to obtain a

majority, provided the traditional chiefs supported him.,,220

Chief Mphephu had no mandate from the Venda people

t k . d d 221 d h" 1 ho see ~n epen ence an ~s oss at t e polls in two

elections, it is submitted, proves this assertion.

Like the other independent homelands, Venda is

financed by the South African Government. 2 22
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The aforegoing brief critique of the forms of

government which govern the Blacks in the Republic of

South Africa at the present time clearly demonstrates

the cynical exercise of power by the Whites by the manip

ulation of carefully selected stool-pigeons in the Bantu

homelands;223 the rigging of constitutions by overload

ing them with nominative seats whose incumbents invariably

support the South African Government's stooge as their

livelihood depends on it; the imposition of draconian

legislation by the South African Government just before

independence and their permitting the puppets who are

invariably in power to misuse such legislation during

the election to manipulate or muzzle the genuine wishes

of the people;224 the dispossession of Blacks of their

birthright of citizenship in an undivided South Africa

(see the Bantu Homeland Citize~ship Act No. 26 of 1970)

in exchange for worthless homeland citizenship.

"Far from being independent states, the Ban

tustans would be no more than racial group areas subject

to nationalist race laws, but administered by self-seeking

members of each particular group.,,225 By and large

Mbe>:i's diagnosis, at the present time cannot be rejected

as not reflecting the true state of affairs in the

Homelands. 226
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VIII. THE DIRECT EXTRA~CONSTITUTIONALCHALLENGE BY
THE BLACKS AND THE mUTE GOVERNMENT' S REACTION
THERETO.

"After four decades of seeking change through

petitions, deputations and public meetings, the African

National Congress in 1952 moved to challenge White

supremacy in South Africa in a campaign of civil dis

obedience. ,,227

The ground for such action was carefully prepared.

In December 1951 the Congress sent a letter to the Prime

Minister, Dr. Malan, pleading for representation of the

Black people in Government and for the repeal of all

discriminatory laws which were specified. 2 2 8 Congress

laid down an ultimatum that if the Government took no

action until 29th February 1952, Congress would take

"mass action". On 29th January 1952 the Prime Minister

replied to Congress stating that the Government was not

prepared to accord political equality to Blacks and

threatened dire consequences if Congress carried out its

plans. 2 2 9 On 11th February 1952 Congress replied to the

Prime Minister stating its resolve to proceed with the

. 230
campa~gn.

On June 26th 1952 the Defiance Campaign began

with thousands of Blacks breaking minor discriminatory

laws and courting arrest. They refused to pay fines and

chose to go to jail. Prisons became so overcrowded that

magistrates were compelled to invoke a clause under the

Criminal Procedure and Evidence Act 1917 to authorise
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prison officials to seize any money found on the resisters

and to use this money to pay resisters' fines and then

turn them 100se. 231

On 30th July 1952 the Government cracked down on

the organisations that were participating in the Defiance

Campaign. The President of the African National Congress

and the President of the South African Indian Congress

were arrested on charges of contravening Section ll(h) of

the Suppression of Communism Act, No. 44 of 1950. 2 32

At the beginning of 1953 the Campaign was be

ginning to bite and it was election year. The Government

determined to use the "swart gevaar" (black danger)

tactic to stampede the White voters and just before the

election passed through Parliament two savage acts.

The first was the Public Safety Act, No. 3 of

1953. The Act provided that ~f in the opinion of the

Governor General any action or threatened action by any

person was of such a nature and of such extent that the

safety of the public or the maintenance of public order

was seriously threatened or if circumstances arose which

seriously threatened the maintenance of pUblic order or

of the ordinary law of the land was inadequate to ensure

the safety of the public or to maintain public order, he

could declare a state of emergency in the Union of South

Africa. 233 In terms of Section 3(1) the Governor General

was given wide powers to govern by regulations for as

long as the state of emergency lasted. As explained earlier
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on, this in fact meant that the Cabinet was arrogating

upon itsel£ the power to govern by regulation since the

Governor General was a mere figurehead. In terms of

Section 4(1) even the Minister of Justice could exercise

the powers of the Governor General and declare a state

of emergency and govern by regulation. The aim of the

Act was obvious--to break the Defiance campaign. 2 34

The Second Act was the Criminal Law Amendment

Act No. 8 of 1953.

In terms of Section 1 of the Act if any person

was convicted of an offence committed as a protest or in

support of any protest against any law or for the repeal

or modification of any law he could be sentenced to a

fine not exceeding 300 pounds or imprisonment for three

years or a whipping of ten strokes.

In terms of Section 2 any person who procured

another to commit an offence such as provided for in

Section I was guilty of an offence and could be sentenced

to a fine not exceeding 500 pounds, or imprisonment of

five years or a whipping of ten strokes.

In terms of Section 3 it was made a criminal

offence for any person to solicit or to receive any money

or other article from any person in or outside the

Republic or to give any money or article to any person

with the purpose of assisting any campaign against any

law or enabling any person to commit any offence by way



94

of protest against any law. Such a person,when convicted,

was liable to the same penalties as prescribed in Section

2. In addition, such money or article found irr posession

of such person could be confiscated by the State.

In terms of Section 6 of the Act, if a person was

convicted and a fine imposed and was not paid within 48

hours, the Court could issue a warrant (of execution)

authorising the seizure of such person's property and its

sale in execution and any amount realised in such sale

could be used to pay the fine. What is more, the costs

of issuing and executing the warrant would be borne by

the accused himself.

In terms of Section 9(1) the Minister of Justice

was empowered to prohibit any person convicted under

Seotion 1, 2 or 3 from being in any area and if such

person did not comply with such prohibition, he was guilty

of an offence and subject to a fine of 200 pounds or one

year imprisonment or to both fine and imprisonment.

Section 10 provided for the seizure of articles

sent through the post which were believed to be intended

for the purposes of assisting a campaign or a person to

disobey laws, and for their forfeiture by the State.

With the passage of these laws, especially the

latter, the Defiance Campaign was broken. Dr. Malan's

threat had been realised with a vengeance. The power of

the State as wielded by the White minority had prevailed.

It is submitted that the deliberate defiance of
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a law by a subject in a democratic state is the ultimate

form of action that a subject may take to show his dis-

satisfaction with the law whilst still accepting the

legitimacy of the authorities that make the law. If

such defiance is resorted to by the majority of the sub-

jects, a government which professes to be democratic,

must negotiate with the majority to rectify grievances.

Failure to do so is an incitement to revolution as the

aggrieved majority then has no avenue open for redress
235

. except rejection of the legitimacy of government.

Any action taken by the government against the subject

in such circumstances is nothing but war waged by the

government on the subject, using the organs of state

which ought to be used to protect the subject not to

wage war on him.

However Congress did not opt for revolution. It
.

continued to organise political action under almost im-

ObI dOt" 236 d" ° d" i b L bPOSS1 e con 1 10ns --con 1t10ns rna e 1mposs1 e y

the wielding of constitutional power from which the Blacks

were excluded. In December 1953 Congress decided to work

towards the drawing up of a Freedom Charter to embody the

demands of the disfranchised and to mount a boycott of

shops whose service was unsatisfactory to the Blacks. 2 3 7

In April 1954, the Government showed its determina-

tion not to accede to Black demands by passing the Riotous

Assemblies and Suppression of Communism Amendment Act
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No. 15 of 1954. The Act provided that the Minister of

Justice could prohibit named Communists or persons con-

victed under the provisions of the Suppression of Com-

munism Act No. 44 of 1950 from attending meetings or

gatherings of any description. He was, in terms of the

Act, entitled to do so without giving the affected per-

sons any opportunity to make representations to him and

without furnishing his reasons for taking action against

238
such people. The principle of audi alteram partem

was therefore excluded whilst very basic rights of

citizenship were put in jeopardy of ministerial discretion.

In terms of the Act, the Minister was authorised to

prohibit persons who were not listed as Communists from

attending meetings if he had in his possession informa-

tion which showed that such persons were disseminating

Communist propaganda. Again such persons were not to be

given a hearing before such prohibition would come into

effect, but such persons could "request" the Minister

of Justice for the Minister's reasons for the action taken

against such a person and for information which the

Minister had in his possession. The Minister was enjoined

to furnish such persons with the Minister's reasons and

so much of the information as could in the opinion of the

Minister be disclosed without detriment to pUblic pOlicy.239

The Minister of Justice's power to prohibit meet

ings under the Riotous Assemblies Act 1914, was also

"d d 240
w~ ene •
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Notwithstanding harassment by police and the

banning of most of the Black leadership241 1955 was a

busy year. The Congress of the People was busy organizing

the drawing up of the Freedom Charter which was intended

to be an expression of the wishes of the majority of

South Africa's citizens regarding the participation of

all South African citizens in the Government eff South

Africa. On 26th June 1955, at a huge multi-racial rally

at Kliptown, Transvaal, the Freedom Charter was adopted.

No clearer expression of democratic hope has come out of

South Africa before or since. 2 4 2 It is a sad commentary

of the state of the law in South Africa that dissemination

of the Freedom Charter is a criminal offence.

In 1956 the Government passed the Riotous

Assemblies Act No. 17 of 1956 which consolidated the law

relating to the holding of public gatherings. It also

passed the General Law Amendment Act No. 50 of 1956.

Section 26 and 27 of Act No. 50 of 1956 effectively re

moved the right of a person charged with contravening

Section ll(a) and Section ll(b) of the Suppression of

Communism Act No. 44 of 1950 to a trial by judge and

jury which he could have demanded under Section 113 of

Act 56 of 1955. In such cases the Minister could now

order a trial by judge and assessors or constitute a

special criminal court to try such a person.

In December 1956 the Government moved against
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most of its opponents. 156 people were arrested and

charged with treason. Naturally all the Black leadership

was netted. Eventually only thirty of the arrested

leaders were actually tried. All were acquitted. 243 It

would appear that when the Government passed Act No. 50

of 1956 it had expected to charge the people who were

arrested in December 1956 with contravening Section l(a)

and ll(b) of Act 44 of 1950 and intended to have them

tried by a Special Court. In the event the power granted

to the Minister in terms of Section 26 or to the Governor

General in terms of Section 27 of Act No. 50 of 1956 had

not been necessary to use since the crime they were

eventually charged with was one whose prosecution before

a Special Court was already provided for in Section 112

of Act 56 of 1955.

The Government's intention in proceeding with

the case of treason against its opponents was clearly to

intimidate its extra-parliamentary opposition by holding

the sword of Damocles of the death penalty over its head

should it continue its resistance to government policies. 244

The relative calm coerced by the Treason Trial

was not fated to last.

During 1958-1959 there was an ideological split

in "the Transvaal ANC between the Pan Africanist wing

and the non-racial wing. The split came to a head in

November 1958 and in April 1959 the Pan Africanist
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(P.A.C.l Congress formally came into being. Robert

Sobukwe became its first president. 24 5

.
In 1960 the PAC organized a national defiance

campaign against the Pass Laws. In tandem with this

campaign was a stay at horne campaign aimed at disrupting

the South African economy. The campaign was to begin on

2lst'March 1960 with PAC supporters throughout the coun-

try presenting themselves at police stations requesting

arrest for omitting to carry their passes or for destroy-

ing their passes. Before the campaign started, the PAC

leadership issued strict instructions to their followers

246to keep the demonstrations peaceful. The PAC also

called upon the police to exercise restraint.

As in many centers around the country a large

Black crowd gathered at Sharpeville on 21st March 1960

demanding to be arrested. There was a confrontation

between the crowd and the police. The police, by all

accounts, panicked and shot indiscriminately into the

crowd which scattered in panic. 67 Blacks were killed

and 186 were wounded. Not a single policeman was killed

. "d 247or ~nJure •

A wave of disturbances swept the country and

the President of the ANCcalled for a general strike by

Blacks on 28th March 1960. 2 48 South Africa was slowly

being brought to a standstill. Then the Government acted.

On 30th March 1960 the Government, invoking the

powers granted to the Governor General under the Public
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Safety Act of 1953, declared a state of emergency and

unleashed the-full might of the State against the B1acks. 249

Emergency regulations were promulgated and pursuant to

these regulations hundreds of people were arrested and

detained. 250

The government then moved to ban the ANC and the

PAC by hastily piloting through Parliament the Unlawful

Organizations Act No. 34 of 1960. The Act was signed on

7th April 1960 and provided that if the Governor General

was satisfied that the safety of the public or the main-

tenance of public order was seriously threatened or was

likely to be seriously threatened by the activities of

the ANC or the PAC, he could by proclamation in the

Gazette, without notice to the body concerned, declare

such body to be an unlawful organisation. 2S1 The Act

also conferred power on the Governor General to declare

any surrogate organisation established to carry out the

activities of the ANC or PAC, un1awful. 2S2 The Act

incorporated by reference many sections of the Suppression

of Communism Act, No. 44 of 1950. 25 3 The effect of such

incorporation meant that any organisation declared unlaw-

ful under Sections 1 and 2 of Act No. 34

. 1 254be retrospect1ve y declared unlawful.

of 1960 could

The drastic

consequences attendant upon an organisation being declared

a Communist organisation in terms of Act 44 of 1950 were

visited upon any organisation that was declared unlawful
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in terms of Act No. 34 of 1960. 255 On 8th April 1960 the

Governor General issued a proclamation declaring the ANC

and the PAC unlawful organisations in terms of S~ction 1

of Act 34 of 1960.

In terms of Section 1(3) of Act 34 of 1960 a

proclamation banning the PAC and ANC had to be reviewed

yearly. This provision was however repealed in 1962 and

256the ban became permanent.

The Unlawful Organisations Act also amended the

Riotous Assemblies Act No. 17 by increasing the sentences

of people found guilty of intimidating others to stay

away from work or to join any association or society, or

of jeering at people or blacklisting them for working or

of breaking a contract of employment in an essential

service. Previously the sentence for such crimes had

been a fine of 50 pounds or six months imprisonment or both

but under the amendment the sentences were increased to 500

pounds cr five years imprisonment or to both fine and

imprisonment or to a whipping of 10 strokes and in the

case of a second conviction a fine could not be imposed

t " iunct.I Lt.h h"" "" 257excep 1n con]unc 10n W1 s 1pp1ng or 1mpr1sonment.

Lawful demands by the PAC and the ANC for a

change in the laws of the country became impossible and

the two organisations had no alternative but to go under-

d 258 l"k' th "groun • Un 1 e 1n e Un1ted States, protest had

engendered more repression. 25 9

Understandably organised protest against Government
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policies was in tatters during 1960 and 1961. In June

1961 Nelson Mandela and other members of the ANC (whom

Mandela refused to name at his trial) decided to embark

260on an armed struggle against the government. In

November 1961 Umkonto wesizwe (The Spear of the Nation) ,

the military arm of the National Liberation Movement was

formed. 261 In December 1961 umkonto carried out a

. b k· 1 d 262serLes of sa otage attac s agaLnst se ecte targets.

The Government retaliated by passing the General Law

Amendment Act No. 76 of 1962 which achieved notoriety

as the "Sabotage Act."

This was a dragnet enactment whose terms could

be interpreted to include any human activity. "Just as

it can easily be demonstrated that the sabotage pro-

vision embraces activities of an entirely non-subversive

nature, so too can it be shown that the measure is in-

credibly broad and vague in its sweep • • . An almost

limitless range of activities is comprehended within

these terms. Moreover any action which obstructs the

supply or distribution of light, foodstuffs or water and

any damage to or destruction of property (of any kind)

is prima facie an act of sabotage. One may obstruct the

maintenance of law and order by tripping up a policeman

or interfere with the supply of light by knocking out

a light bulb! Clearly the ways in which such acts may

be committed are innumerable; and many of the actions

covered are trivial.,,263

Trivial or not any action adjudicated to be
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sabotage was punishable by death or a minimum sentence

of five years imprisonment. no portion of which could be

suspended. Furthermore, even if the accused should be

acquitted on a charge of sabotage (which is extremely

unlikely in view of the wide language of the Statute)

he could still be arraigned on the same facts on any

264other charge. Double jeopardy was therefore

specifically enacted.

Nelson Mandela had in the meantime illegally

265left South Africa in January 1962. Less than a month

after the passing of the "Sabotage Act" Mandela returned

to South Africa on 30th July 1962 and 5th August 1962 he

was arrested.

By this time Mandela had captured the imagination

of the Blacks and was the pre-eminent Nationalist leader.

In October 1962 Mandela appe~red in the Magistrate's

Court. Pretoria on two charges of inciting workers to stay

away from work and of leaving the country illegally.

Mandela was convicted on both counts and as was his right

as a convicted criminal, he addressed the Court at length

in mitigation of sentence. In beautiful. carefully con-

structed prose he set out the philosophy of his and the

Black people's struggle;266 of the decision to break

the law;267 on his aims in calling the strike;268 on

the failure of negotiation;269 on possible penalties for

h " 270 h t h Id d h" 1 271 "~; on w a e wou 0 on 1S re ease; on h1s

" " I" 272czamana 1ty.
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Mandela was then sentenced to five years imprison-

ment without the option of a fine.

At the time of Mandela's trial, pro-Mandela

rallies had been organised in various centers in the

Republic. Realising that the rallies would harden Black

attitudes into defiance of the laws that made the trial

possible, the Government on October 20, 1962 used its

powers to prohibit "all gatherings held to protest the

arrest or trial of anyone for any offence" until 30th

April 1963. 273

The breaking of the backs of the Black political

organizations did not redress the grievances of the Blacks.

Grievances intensified and the Black people lacking

coherent leadership, reacted spontaneously. Hence the

rise of the terrorist organisation, poq0274 which was

responsible for many acts of ?rutality whose apparent

. . 1 . 275motivat1on was S1IDp y revenge or hatred of Wh1tes.

In the meantime sporadic acts of sabotage occurred

in various parts of South Africa. some were very serious

indeed and Umkonto weSizwe claimed responsibility for

th 276em. The underground resistance movement was clearly

active and powerful, but so were the South African

Police. " ••• [Bly early June 1963, 126 persons had

been convicted under the Sabotage Act, the highest sen

tence being eight years, and 511 were awaiting trial.,,277

Faced with this armed challenge, the Government
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once again resorted to legislative action. Parliament

278passed the General Law Amendment Act No. 37 of 1963.

The Act provided that any commissioned officer o£ the

South African Police could, without warrant, cause to

be arrested any person whom he suspected on reasonable

grounds of having committed or intending or having in-

tended to commit an offence under the Suppression of

Communism Act, No. 44 of 1950 or sabotage or who in his

opinion was in possession of any information relating to

the commission of any such offence or the intention to

commit such an offence, and detain such person or cause

him to be detained in custody for interrogation at any

place he may think fit until such a person had in the

opinion of the Commissioner of the South African Police

replied satisfactorily to all questions. Such person

could be detained for 90 days at a time, but there was

no limit to the periods of 90 days such a person could

be detained. 2 79

No person would have access to the detained person

except a person permitted by the Minister of Justice or

the officer who had commanded the arrest and detention.

However such a detained person would be visited once a

week by a magistrate. 2 80

The authority of the Court to release a person

detained under this Act was specifically excluded. 2 81

In terms of Section 5 of the Act, Section 11 of
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the Suppression of Communism Act 44 of 1950 was amended

by making the provisions of paragraph b(bis) and b (ter)

extraterritorial in application and making it an offence

for a resident or former resident of the Republic, at any

place outside the Republic to have advocated the achieve

ment by violent means of political or industrial, social

or economic change, under the guidance of a foreign

government or international body.

In terms of Section b (ter) it was made an offence

for any person who was or had been a resident of the

Republic to have undergone training outside the Republic

or obtained information from outside the Republic which

could be of use in furthering the achievement of the

objects of Communism or anybody which had been declared

an unlawful organisation if that person failed to prove

beyond a reasonable doubt that he had not undergone such

training or obtained such information with the object of

using it or causing it to be used to further the aims of

Communism.

The death penalty was provided for and a minimum

sentence of five years no portion of which could be sus

pended was provided for for contravention of Sections ll(b)

(bis) and ll(h) (ter) of Act 44 of 1950.

These provisions were retrospective to 1950.

In terms of these provisions, anyone who appealed

to the United Nations for help against the South African
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Government could be sentenced to death.

To receive training to overturn the status quo

was made a capital offence.

Clearly the intention of the Act was to limit

the struggle to the borders of South Africa and to resources

available in south Africa where the Government would be

at enormous advantage as it was in control of all resources.

The Act also contained the "Sobukwe Clause".

Robert Sobukwe, the leader of the PAC had been convicted

in 1960 after the PAC led Defiance Campaign of that year

and sentenced to undergo imprisonment for three years.

At the time of passing of this Act, Sobukwe's sentence

was just about to be completed. The Sobukwe Clause pro

vided for the continued detention of any convicted person

after such convicted person had served his sentence if

the Minister of Justice was satisfied that such a person

was likely to advocate, advise, defend or encourage the

achievement of any of the objects of Communism. This

provision was to lapse on 30th June 1964. 282 Robert

Sobukwe was held under this clause until 1969. He had

completed his sentence in May 1963. The reason for

continuing to hold him after he had served his sentence

was that, as the Minister of Justice said, he "had under

gone no change of heart. n 283

The effect of the Act was clearly to place any

and every South African citizen at the mercy of the
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police without recourse to any court of law. The Act

also indirectly abolished the privilege against self-

incrimination. Nor were the police squeamish in the use

284of their power. The overwhelming majority of those

detained under this Act were Blacks. Out of 1095 people

285held, 857 were Blacks. There were outcries of ill-

treatment of detainees. 28 6 Fortunately the Government

suspended Sections 17(1),17(2), and 17(3) in 1965 al

though it threatened to revive them if the need arose. 287

On 11th JUly 1963 the police raided Liliesleaf

Farm outside Johannesburg and found hundreds of documents

which implicated many of the Black leaders in a plot to

overthrow the government by force.

1 k • . l' 1 288some B ac clat10na 1St eaders.

The raid also netted

The recently passed

90 day detention clause was used ruthlessly "For nearly

ninety days, the men arrested in the Rivonia Cottage had

been interrogated and detained in solitary confinement. 289

Nelson Mandela was brought from prison and joined

as an accused. The accused were charged with four charges

under the General Law Amendment Act No. 76 of 1962, the

Suppression of Communism Act NO. 44 of 1950 and the Crim

inal Law Amendment Act No.8 of 1953. 2 90

The accused were on trial for their very lives

as sabotage was a capital offence under the General Law

Amendment Act No. 76 of 1962. One of the accused was

found guilty on one count and the remaining seven were
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were found guilty on all four counts. All eight were

d l · f " · t 291sentence to 1 e 1IDpr1S0nmen •

Knowing that he could be sentenced to death,

Nelson Mandela had again expressed his ideas and of his

People on the decision to turn to violence;292 on the

gradual but inexorable diminution of Black rights,293 on

Black and White confrontation;294 on Black political

. ht 295 d h" d t " " 296r1g s; an on 1S e erm1nat10n.

Mandela's speeches have been quoted in extenso

in this paper for they, in the opinion of the writer,

accurately express the feelings of the Blacks at the

time and in the context in which they were delivered,

reflect the effect of the law on the Black people at

the time.

The sentencing of Mandela closed a chapter in

the confrontation between Black and White in South

Africa. It was left to Chief A.J. Luthuli, the former

President of the ANC to deliver the judgment of the

Black people: "To this end they used every accepted

method: propaganda, public meetings and rallies,

petitions, stay-at-home strikes, appeals, boycotts. So

carefully did they educate the people that in the four-

year-long treason trial, one police witness after another

voluntarily testified to this emphasis on non-violent

methods of struggle in all aspects of their activities.

But finally all avenues of resistance were closed.

The African National.Congress and other organizations
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were made illegal; their leaders jailed, exiled or

forced underground. The Government sharpened its op

pression of the peoples of South Africa, using its all

White Parliament as the vehicle for making repression

legal, and utilizing every weapon of the highly indus

trialized and modern state to enforce that 'legality'.

The stage was even reached where a White spokesman for

the disenfranchised Africans was regarded by the Gov

ernment as a traitor.

The African Congress never abandoned its method

of a militant, nonviolent struggle, and of creating in

the process a spirit of militancy in the people. How

ever, in the face of the uncompromising White refusal

to abandon a policy which denies the African and other

oppressed South Africans their rightful heritage--freedom-

no one can blame brave just men for seeking justice by

the use of violent methods; nor could they be blamed if

they tried to create an organized force in order ultimately

to establish peace and racial harmony.

For this, they are sentenced to be shut away for

long years in the brutal and degrading prisons of South

Africa. With them will be interred this country's hopes

for racial co-operation. They will leave a vacuum in

leadership that may only be filled by bitter hate and

racial strife.

They represent the highest in morality and ethics

in the South African political struggle; this morality
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and ethics has been sentenced to an imprisonment it may

never survive. Their policies are in accordance with

the deepest international principles of brotherhood and

humanity; without their leadership, brotherhood and

humanity may be blasted out of existence in South Africa

for long decades to come. They believe profoundly in

justice and reason; when they are locked away, justice

and reason will have departed from the South African

scene. 297

Political action had been suppressed by the

Government and so guerrilla activity was the only means

left to the Blacks. During 1964, notwithstanding the

Draconian laws which had been passed by the Government,

k t " 298 .sabotage attac s con ~nued. The Government found ~t

necessary to refine its security legislation. It passed

the General Law Amendment Act, No. 80 of 1964.

Apparently the Government was having difficulty

in securing convictions against its opponents because

accomplice witnesses were not willing to testify.299

Previously accomplices who voluntarily gave evidence to

the satisfaction of the Court against their fellow accused

could be discharged from prosecution. In terms of Act

No. 80 of 1964 an accomplice could be compelled to give

evidence even if it might incriminate him. 300 If he

refused to give evidence,

to a maximum of 12 months

the accomplice could be sentenced

". 301
~pr~sonment.

section llCh) (ter) enacted only the previous
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year was amended to make it an offense not only to have

undergone training or obtained information which could

be used to further the aims of Communism but also to

have ". • undergone or attempted, consented or.taken

any steps to undergo, or incited, instigated, commanded,

aided, advised, encouraged or procured any other person

to undergo any training or obtained any information.,,302

It is clear that the intention of the Act was to

outlaw the recruitment of people for military training with

the purpose of fighting against the South African Government,

The Sobukwe Clause was extended for a year. 303

~o acts of sabotage or overt political defiance

occurred in 1965 but the Government was not happy with the

powers it had. It then passed the Suppression of Communism

Amendment Act No. 97 of 1965 which extended the scope of

the ban on printing, publishing, dissemination of speeches,

304utterances or writings of the Government's opponents.

It also became an offence to be in possession of anything

whatsoever which indicated that one had been or was a

member or office-bearer or in any way associated with an

1 "t' 305unlawfu organ~za ~on. The Government's powers to ban

publications was extended by the enactment of a section

which provided that the State President could in his dis-

cretion ban any publication or periodical which was deemed

to be a continuation or substitution of a periodical or pUb

306lication already banned. The Sobukwe clause was ex-

tended to remain in operation for another year. 3 0 7

The Government also passed the Criminal Procedure

Amendment Act 96 of 1965. The most important provision
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of the Act was section 7 which provided for the issue of

a warrant for the arrest and detention of a witness for

the State if there was any danger of tampering with or

intimidation of the witness or if he considered it in

the interests of such witness or of the administration

of justice. The witness would be held at a place deter

mined by the Attorney General. The witness would be

held until the trial in respect of which he had to give

evidence was terminated or for six months whatever period

would be the shorter. Nobody would have access to the

witness except with the consent of the Attorney General

or any other officer delegated by the Attorney General.

A magist+ate would visit such detained witness once a

week. No court of law could order the release of such

a witness. 30 8 The power could be used only if the

offence charged was one which fell under Part II BIS of

the Second Schedule to the Criminal Procedure Act No. 56

of 1955 (which included any offence under the Suppression

of Communism Act, No. 44 of 1950).

The need for such an Act was that: "Saboteurs

were beginning to return from five training camps in

territories to the North, the Minister said. To date

133 persons had been arrested while on their way to

undergo training and 85 after having returned. One of

a group arrested might weaken and offer to turn State

witness but unless he was detained he might disappear.
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Cases where witnesses had been intimidated or had

. d p309absconded were c1te •

The obvious intention of the Government was to

keep those of its opponents who had broken down under

interrogation and given information to the po~ice in

gao~ so that they wou~d remain amenab~e to giving evi

dence for the State.3~O The Government was battening

the hatches down against guerri~~a infi~tration and try-

ing to equip itself with every conceivab~e lega~ weapon

against the insurgents.

In ~965, armed insurgents began to infi~trate

the border of South West Africa and Ango~a. The majority

were members of Swapo but some were en route to South

Africa.3~~ A number of skirmishes between the insurgents

and South African Government forces occurred. The Government

reacted by passing the General Law Amendment Act No. 62

of ~966.

The Act added a further presumption in favour

of the State to those contained in Section ~2 of the

Suppression of Communism Act No. 44 of ~950. It was

provided that if in any crimina~ prosecution under Section

~~(b)ter it is alleged that the accused has at any time

and p~aceoutside the Repub~ic undergone or attempted to

undergo any training, it is proved that the accused had

~eft the Repub~ic without va~id trave~ documents, then

it wou~d be presumed unti~ the contrary was proved beyond
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a reasonable doubt that the accused had undergone or

attempted or consented or taken such steps to undergo

training. 312 The provision lightened the evidential

burden of the State considerably but commensurately

saddled an accused person with a very onerous burden.

The standard of proof beyond a reasonable doubt in adjec

tive law is a very high one which very few accused per

sons are able to satisfy in view of their limited re

sources. The offence in relation to which the presumption

was applicable was a capital one. It is clear that the

Government wanted to have its captured opponents hanged

with as little fuss as possible.

Section 17 of Act 17 of 1963 which had been

suspended in 1963 was partly revived by the provision

in Act 62 of 1966 that any commissioned officer in the

SAP above the rank of Lieutenant-Colonel, if he had

reason to believe that any person who was at any place,

was a terrorist or had committed sabotage or received

training for Communistic purposes or intended to commit

such offences, could arrest or cause such person to be

arrested without warrant and detain or cause that person

to be detained for purposes of interrogation for a

period not exceeding fourteen days or for such further

periodsas the Supreme Court could determine. 31 3 However

unlike under Section 17 of Act 1963, a jUdge could order

the release of a detained person.



116

The Criminal Procedure Act No. 56 of 1955 was

amended to make all witnesses compellable to be sworn

and to testify even if such testimony incriminated such

witness. 314 The aim of this provision is obvious. Any

person could be detained as a witness and then produced

in court and sworn to give evidence by compulsion on pain

of being sentenced. This provision would be of inestim

able value to the Government in proving its case in

political trials.

The Sobukwe Clause was extended for a further

315period of one year.

In 1967 there was increased infiltration of

guerrillas through Rhodesia (as it was then called). ANC

and PAC guerrillas were fighting side by side with ZANU

and ZAPU guerrillas who were engaging the Rhodesian

security forces in the field. Realising the threat to

it, posed by guerrillas infiltrating South Africa, the

South African Government again resorted to legislative

action. The result was the Terrorism Act No. 83 of 1967.

The Act created the new crime of "participation

in terroristic activities." The provisions creating this

offence were so wide and so complicated that the definition

thereof defied rational legal formulation. 31 6 "It is

almost superfluous to state that the crime of terrorism

is both broadly and vaguely defined. The fact that any

act, whether lawful in itself or not, may be the foundation
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for a prosecution means that any human activity including

speech or writing, could be a terroristic act. The scope

of the Act would be considerably narrowed down.if only

those acts which are committed with intent to endanger

law and order or to injure the safety of the State were

punishable as terrorism. Instead the provisions of the

Act dealing with intent employ phrases which not only do

not narrow down the unlimited sweep of the Act but in-

creases its vagueness • • The cloudiness and all em-

bracing nature of the concepts used to define the crime

of terrorism are themselves terrifying aspects of the

law. ,,317 "The definition of terrorism incorporates speech,

writing and physical actions, and it applies to lawful

and unlawful acts. One may say without exaggeration,

that the crime is so broad that there is hardly a person

who has not at some time committed it. with the enact-

ment of this crime we have arrived at the position that

the authorities, if they are determined, can bring home

a charge of terrorism against anyone who is persona non

grata to them.,,318

319The Act was made retrospective to 27th June 1962.

d . t 1 320"It was rna e a cap~ a offence. Th~s aspect has made

Mathews exclaim: "The retrospective enactment of a

capital offence must be unprecedented in advanced western

"t" ,,321
soc~e ~es.

The minimum sentence was five years imprisonment

without the option of a fine. No portion of the sentence
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could be suspended. A . convicted juvenile could not be c

treated as such. If a 12 year old was convicted, he had

to be hanged or sentenced to five years imprisopment.

The defence of autrefois acquit was excluded and a person

who was acquitted on a charge of terrorism could be

charged for another crime arising from the same set of

f t
321 (A)ac s.

It is submitted that the enactment of the

Terrorism Act marked the highpoint in political legisla-

tive drafting. The rule of law was finally replaced by

the rule of men. "When laws are stripped of their

normative quality, as they are in the case of sabotage

and terrorism, we have the shifting haphazard rule of

men instead of the objective, impartial standards of

1 1 ,,322
. genera ru es. All this was done legally!

The rationale for the enactment of this law was

that: "The stage of an ideological struggle against

Communism had passed: the authorities were no longer

dealing with Red ideology, but with Red arms.,,323 At

no stage did the Minister offer to talk with his adver-

saries.

Not only was the principal participant in

terroristic activities punishable, "any person who

harbours or conceals or directly or indirectly renders

any assistance to any other person whom he has reason

to believe to be a terrorist, shall be guilty of an
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offence. n3 2 4 The offence committed by the harbourer

carried the death penalty or a minimum of five years

imprisonment.

The Act provided for the arrest, without warrant

of any person whom a police officer had reason to believe

was a terrorist, or was withholding from the police any

information relating to terrorists or to offences under

this Act and detain that person for interrogation until

the Commissioner was satisfied that he had satisfactorily

replied to all questions or that no useful purpose would

be served by his further detention. The person can in

terms of the law be held indefinitely under this section.

No court of law can pronounce on the validity of any

action taken under this section or order the release of

a detainee. No person other than the Minister of Justice

or an officer in State service (obviously the wardens)

has access to the detainee or is entitled to any informa-

tion relating to or obtained from the detainee. If cir-

cumstances permit, the detainee is to be visited by a

. tr t f· h 325mag~s a e once every ortn~g t.

Thus in terms of this Act, a person may simply

vanish from the face of the earth and no one will be the

wiser for it. If the authorities do not wish to release

information relating to a detained person they will not

do so and that will be the end of the story.

The Government also passed the Suppression of
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Communism Amendment Act No. 24 of 1967. In terms of

this Act, all persons who were listed (as Communists)

or banned or were former office bearers, officers,

members or active of any organization which had been

declared unlawful, could, by notice in the Gazette, be

prohibited by the Minister of Justice from being or

becoming office bearers, officers, members or active sup-

porters of any organization, or from making or receiving

any contribution for the direct or indirect benefit of

any organisation or of participating in any way in the

° °t f ° t" 326act1v1 y 0 any organ1sa 10n.

If there had been any doubt about the political

rights of free assembly and organization of the Govern-

ment's opponents, this Act clarified the issue.

had no such political rights!327

In terms of Sectionll(i) of the Suppression of

Communism Act No. 44, 1950 it was an offence for a banned

or listed person to communicate with another banned or

listed person. It was often very difficult for the

Government to prove that the accused knew that the person

he was communicating with was a banned or listed person.

This Act provided that if the name of the person com-

municated with appeared on a list in the custody of an

officer in terms of Section 8 of Act 44 of 1950 or if

the person communicated with was under any prohibition

under the Suppression of Communism Act or the Riotous
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Assemblies Act, and if the name of the person communi-

cated with corresponded substantially with a name appear

ing on a list published in the Gazette in terms of

Section 8(4) or lO(ter) of Act 44 of 1950 or Section

2(3)bis of Act 17 of 1956 then it would be presumed that

the accused knew that he was communicating with a banned

or listed person at the time of such communication unless

the contrary was proved beyond a reasonable doubt.

In terms of this Act no person could be admitted

as an advocate, attorney, notary or conveyancer unless

he satisfied the Supreme Court that he was not a listed

Communist and that he had never been convicted of being

a member of an unlawful organization, performed any act

to achieve the objects of Communism, advised or encouraged

any act calculated to achieve the aims of Communism or

received military training or advocated the use of force

"328to overthrow the Government. Furthermore the Govern-

ment could apply for the striking off or disbarment of

any person who was listed or convicted for the offences

mentioned. If a person had been convicted of the offences

mentioned, he could be admitted as an advocate, an attorney,

notary or conveyancer only if the Minister of Justice

had no objection to such admission. Clearly the intention

was to cow the legal profession as in the past resistance

to the Government had tended to solidify around legal

personalities like Mandela and Oliver Tambo and Duma

Nokwe.

-
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The Act also extended the Sobukwe Clause for

one more year and Mr. Sobukwe entered his fifth year of

. . d 329detent10n by Par11amentary or er.

In 1968 the Government's legislative programme

was well nigh complete and effective. There were no

guerrilla activities or unrest within the country. The

only law of note for the Blacks, passed in 1968,was the

General Law Amendment Act No. 70 of 1968 which extended

the Sobukwe Clause for another year. 3 3 0 However the

security apparatus and the courts continued to churn out

convicts at a satisfying rate in terms of the laws already

on the Statute Book. 33 1

1969 was a peaceful year for the Government. Its

power was absolute and unquestioned. It continued ban-

ning people in terms of the Suppression of Communism Act. 3 32

Having won the battle in Parliament and in the

courts and silenced all meaningful Black dissent, the

Government then set about creating a mammoth spy organisa-

tion. Under the Public Service Amendment Act No. 86 of

1969, the Government created the Bureau of State Security.

"According to the Deputy Minister of Justice, the Bureau

will co-ordinate and complement the security activities

of the Security Branch of the police and the military

intelligence division of the Defence Force but these

organizations will retain their identities. It will not

be subject to the authority of the Public Service Commission
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and, except during the annual budget debate, Parliament

.. . .. "334 Itwill be unable to quest10n 1ts act1v1t1es. . was

obvious that this organisation was to be an organ of

general surveillance of the population and was to be

directed by the governing party exclusively. Big Brother

had arrived in South Africa.

The Government also passed the General Law Amend-

ment Act No. 101 of 1969. This Act made the provisions

of Section 3 of the Official Secrets Act, 19S6 applicable

to security matters. "A 'security matter" was defined

as any matter relating to the security of the Republic,

including any matter dealt with or relating to the Bureau

of State Security or relating to the relationship exist

ing between any person and the said Bureau."33S In other

words, if a citizen discovered that he was under surveil-

lance from his neighbor who. was an agent of the Bureau of

State Security, publication of those facts would make

such citizen liable to a fine of RISOO,OO or to imprison-

ment for seven years or to both fine and imprisonment.

Section 29 of the Act provided that an officer of the

Bureau could not be subpoenaed to give evidence in any

court of law if the Minister of Justice or a surrogate

issued a certificate to the effect that the matter con-

cerned affected the interests of the State or public

security and that disclosure of it would be prejudicial

to the interests of the State or public security. The
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Bureau was placed above the law as it were. It can be

imagined what the effect of this Bureau was on the Blacks.

Everybody suspected his neighbour of being a spy and con-

certed action against the Government became absolutely

impossible. One imagines that that was exactly the result

that the Government desired.

At the end of the Parliamentary session in 1969

the Sobukwe Clause was not renewed and the Blacks sighed

with relief. Mr. Sobukwe was released from prison but

was promptly banned and banished to Kimberly. He was

placed under 12 hours house arrest and prohibited from

. h. 336
attend~ng gat er~ngs.

In July 1969 with very little fuss, Black students

founded the South African Students Organisation (SASO).

By the beginning of 1970 the Government's legis

lation had had its desired effect. There was no overt

Black political organisation in South Africa. However,

Black frustration and discontent was seething just below

the surface but was tightly controlled by police action,

the activities of informers and the agents of the Bureau

for State Security. The intellectuals realised that

Black solidarity was a conditio sine qua now if they were

to generate the power to shake themselves free. 337

There was a political vacuum in Black society.

The Black students moved into the gap. At the 1970

conference of SASO "• • • the general feeling was that
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Black students must unite in order to face the problems

they have encountered, first as students and then as

members of an oppressed community. They must promote

"1" h" d"d .338community awareness, capab~ ~ty, ac ~evement an pr~ e.

Thus was born the concept of Black Power in South Africa

and a new challenge to the South African Government

appeared on the horizon.

Notwithstanding unabated detentions, arrests,

convictions and severe sentences, there was a resurgence

of the demand for Black rights in 1971. However, this

339time the demand was made by the youth.

In 1972 a new Black political movement, the Black

People's Convention was founded. 340 However the move-

ment was intimidated by the arrest and conviction under

the Terrorism Act of its national organiser as well as

the banning of the leadership.341

In 1974, the Government passed the Affected Organ-

isations Act 31 of 1974. The Act authorised the State

President to declare any organization, without notice to

the organisation, to be an affected organisation, if the

State President was satisfied that politics were being

engaged in by or through an organisation with the aid or

in co-operation with or in consultation with or under

the influence of an organisation or person abroad. 3 42

Once an organisation was declared affected it became an

offence for any person to solicit foreign aid for such

organisation or to receive or in any way deal with such
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money or to bring or cause to be brought into the Republic

343such money. Sentences for contravention of the pro-

visions of this Act were very stiff being RIO,OOO,OO or

five years imprisonment or both on a first conviction and

R20,OOO,OO or ten years imprisonment or both on a second

or subsequent conviction.

The instruments of repression were being honed

and refined. Because the Black people had been so cowed

and were so fearful of the police and the all pervasive

Bureau for State Security, they were unwilling to con-

tribute funds to any political organisation for fear of

Government reprisals. The only hope of any organisation

was to solicit for funds overseas. This Act closed that

avenue for good.

The Government also passed the Riotous Assemblies

Amendment Act No. 30 of 1974. The most important sections,
of the Act were Section 1 which deleted the definitions

of "public gathering" and "public place" and Section 2

which substituted a new Section 2 in the principal Act,

the Riotous Assemblies Act No. 17 of 1956. The effect

of these amendments was that the Minister of Justice or

the magistrate in a particular area could ban any gather-

ing from taking place at any place. There was no longer

any need for the gathering to be a "public gathering"

at a "public place" in order to fall within the category

of gatherings which could be banned. The Act therefore
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made it possible for the Minister or the Magistrate to

ban a proposed gathering in a citizen's own home. There

is therefore no longer any freedom of assembly'in South

Africa.

The Government also passed the Second Bantu Laws

Amendment Act No. 71 of 1974 to amend the Transkei Con

stitution Act No. 48 of 1963 and the Bantu Homelands

Constitution Act No. 21 of 1971. In terms of this Act,

the powers of Homeland Assemblies were increased by the

insertion of paragraph 2lA in Schedule I of Act 21 of

1971 and the powers of the Transkei Legislative Assembly

were increased by the insertion of paragraph 6A in

Schedule I of Act 48 of 1963. In terms of the provisions

of Act No. 71 of 1974 the Transkei3 44 and other Homeland

Assemblies 345 could within their areas of authority, ban

organizations, prohibit the furtherance of the aims of

organizations, restrict or place prohibitions on any Black

who was an office bearer of such organization, restrict

any Black person to a particular area, prohibit the pub

lication or dissemination of the contents of any writing,

speech, utterance or statement of any Black person. These

powers were, of course, to be exercised under the general

supervision of the Government of South Africa. 3 46

It is obvious that by means of this enactment, the

Homeland Governments received a major portion of the re

pressive powers that the South African Government had,
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by trial and error, developed and perfected over two

decades of concerted activity. "On 21 October during

the second reading debate on the Bill, the Minister of

Bantu Administration and Development said that the

Transkei and Ciskie had asked for a measure of this

nature. The other Homeland Governments, all of which

had received

comment

copies

..347

of the draft Bill had made no adverse

In September 1974 SASO and the Black People's

Convention scheduled meetings to express solidarity with

the Frelimo movement which was then engaged in an anti

colonial war with the Portuguese in Mozambique. Using its

vast array of powers, the South African Government banned

all meetings anywhere in the country by or on behalf of

SASO or the BPC. The two organisations nevertheless de

fied the bans and held their meetings. The meetings were

broken up by police and numbers of persons were arrested. 34 B

By 1975, the Government's security legislative

programme was to all intents and purposes complete.

In 1976 the Government passed the Internal Security

Amendment Act No. 79 of 1976 whose main purpose was to

re-entitle the Suppression of Communism Act No. 44 of

1950 to the Internal Security Act, No. 44 of 1950. Most

of the provisions of the Act merely refined provisions

which already existed in the previous legislation. But

the most far-reaching clause was Section 4 which amended



Section 10 of the original Act and conferred far-reaching

powers on the Minister of Justice to order the preventive

detention of persons if he was satisfied that such per

sons engaged ".•• in activities which endanger or are

calculated to endanger the security of the State or the

maintenance of public order. ,,349

Section 4 of the Internal Security Act No. 79 of

1976 was, it is submitted, the final triumph of the

Government for it provided for the final subversion of law

and substitution therefor of rule by the Minister of

Justice. Since Black political activity has always been

aimed at changing the status quo, it is clear that "State"

security" and "maintenance of public order" constitute

the very laws that the Blacks wish to change. Agitation

to change the law therefore amounts to "activities whiCH

endanger or are calculated to endanger the security of

the State or the maintenance of public order." Blacks

who press for legal change through constitutional means

are therefore faced with the threat of detention on the

orders of the Minister of Justice should the 11inister

at any stage decide that it is politic to order such

detention.

The purpose of the Act was explained by the

Minister of Justice thus " . . . the Minister of Justice

said that he would continue to flush out Communists, but

that the legislation was aimed at people other than
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Communists. There were the young Black Power leaders

who were being polarised and were allowing themselves to

be misled by the Christian Institute. There were people

who in spirit were trying to besmirch South Africa's

..350name ..

The Act was not passed too soon. On 16th June

1976 the same day that it was scheduled to become opera

351tive, Soweto exploded. Disturbances spread to many

parts of the country and on 16th July 1976, the Govern-

ment issued Proclamation R133 in terms of the Internal

Security Act which brought into force in the Transvaal

for one year the preventive detention provisions of the

Act. In the wake of further disturbances in the rest

of the country, the Government issued Proclamation R159

on 11th August 1976 which enforced the preventive deten-

tion provisions of the Internal Security Act over the

352rest of the country for one year. All Black activists

were at the mercy of the Government for the periods

specified.

The Government also used the extensive armoury

of laws at its disposal to ban and detain people and to

h Ob Ot ° 353pro l l gatherlngs. By November 1976 it was believed

that 434 people had been detained during 1976. 35 4 Thou-

sands of Blacks fled South Africa, many of them to

receive military training in other countries.

A low intensity urban guerrilla war began in 1977. 355
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The Government banned all outdoor meetings except sports

meetings. 356 Large numbers of persons were arrested and

357detained under the blanket of Security Laws. .

Since 1976 a number of people had died whilst in

detention. Some had died in extremely suspicious circum

stances. 358 On 12th September 1977, the death in deten-

tion of Steve Biko, a former President of SASO and a major

figure in the Black Consciousness Movement broke around

the heads of the Government. 35 9 A storm of protest broke

out. Although the Government had prohibited meetings,

protest meetings were held in various parts of the

country.

On 19th October the Government retaliated. In a

massive crackdown, it banned most of the activist organ-

isations and placed most of their leaders in preventive

detention under the Interna~ Security Act. 360 The Black

newspapers, the World and Week-End World were banned and

th 0 dOt 1 d· to d t 0 361e~r e ~ ors were p ace ~n preven ~ve e ent~on.

In 1978, political violence escalated. The youths

who had fled from South Africa in 1976 to receive mili-

tary training in other countries were returning to attempt

to wrest power by force. The situation which had been

forecast by the ANC leadership in the '60's had finally

come to pass. Armed revolutionaries were now operating

within the midst of the body politic. The government

did not take the shift of tactics lying down. Its
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formidable powers which have been reviewed in this paper

362were used to the full.

By 1979 South Africa was in a state of low in-

tensity civil war. "The level and intensity of the con-

flict had grown enormously since the 1976 rebellion. It

could no longer be seen as a temporary phenomenon but

was a built-in part of the structure of society and only

. f h . ld . ..363a restructur~ng 0 t at soc~ety cou remove ~ts cause.

Armed guerrillas clashed with the police in various parts

of the country. Bombs were planted and exploded. Black

policemen were executed. Large caches of arms and ex-

plosives were discovered by the police. Right wing

violence also escalated. 36 4

It is against this background that the dilemma

of the Black people in South Africa must be viewed.

When Chief A.J. Luthuli wrote in 1964 that

"The government sharpened its oppression of the peoples

of South Africa, using its all-white parliament as the

vehicle for making repression and using every weapon

of this highly industrialized and modern state to enforce

that 'legality· ..365 he obviously did not anticipate the

ingenuity of the drafters of the enactments which have

been passed since 1964 and which have been reviewed in

this paper nor the determination of the Government to

legislate to oblivion every semblance of opposition to it.

The total effect of the security laws which
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have been passed over the last two decades is to reduce

the level of those of the disfranchised who are peaceful

and law abiding, to mere zombies whose every a-ction, whose

very existence in South Africa may in terms of the law

be construed as a danger to the state.

They are now faced with civil war in their coun

try. On the one hand there is an intransigent government

whose laws have reduced them to chattels and on the

other hand are the militants and revolutionaries who have

chosen active resistance and death. The peaceful dis

franchised are caught in the middle. Must they opt for

the way of apartheid, which is ". a comprehensive

and technologically sophisticated system seeking con-

economic mastery of one race andtinuing political and

366class by another"; a life of " . • doing nothing,

of saying nothing, of not reacting to injustice, of not

protesting against oppression, of not striving for the

good society and the good life in the ways they see it,,367

if that means working against the government?

Do they have a choice?



~~Freedom Charter;" adopted by the Congress oftbe People,
June 26, 1955.

l'R EA,I/W.E

We, the people ofSouth Africa, declare for all our country and the world
to know:- .-

That South Africa hchHlgs 10 all who live in it. black and white, and that
no government can justly claim authority unless it is based on the will ofthe
people:

That our people have been robbed of their birthright 10 lnnd.Tiberty and
peace by a form of gllVcrnment founded on injustice and inequality;

That our country will never he prosperous or free- until all our people live
in brotherhood. enjoying. equal rights and \\rl'\\rtunitic~:

Thai only a democratic state. based on the will of the people can secure
ttl all their l:tirthrig.hl vvithout distinction of colour. race, sex 01" hdk-r:

Arul therefore, we. the people of South .Africa. hlack and white.
hl~\:'\hl..'r-\..'l.\uat,. countrymen and brothcrs-s-adopt this FRFl':.DOi\l
('I L\ RTF R, :\nd W\.' pkdg.\.· oitrsclvcs to strive hl~\.'th~r. ~parin.;:. Ihl(hill~

\\1' our ~\n.::n&\h~Hld courage, until the democratic changes here sc:t out have
been won.

rtu: PEOPl.(:; SHALL GOVI:;RN!

Every man and woman shall have the right 14-' vote for and ~!and as :\
c.uulidatc fur :11l bllt.lic-s which make laws,

All the pCllplc shall he entu lcd to take r~1I1 in the .uhuinixtr.u iou or the
country.

The ri~hls of the pc lll'k· shall be uic same rt:g;\rt.lh:ss t.\r rac c , colour \'1·
scx ,

All Iwdil..'s of minority rule, advisory boards, council ... and ;JlIthorilit,.':-'
shaH be rl..'p!a\.'l.'d by democratic organs of sdf--gU\'l'rJll11\."1l1.

AU. SAT/OS.·lI. GIiOUI'S SlIrlLL IIAV':; EQUAl. liIGIITS.'

There shall ne equal status- in the bodies of stale, in the courts and in {he
school, for all natlllll:d g.roups and races:

All national groups shall be protected by law against insults 10 {heir race
and national pride:

All people shall have equal rights to U";t,.· their own language and to
develop their own folk culture and custom... :

"lhe rn.:aching und practice of national, r.I(C or colour discrirninatron and
contempt shall he a puni ...hahle crinu-;

All apartheid I:I\v~ and practice« shall be set aside.



rut: reort.« S/IAIL SII/lN6IN nil; COUNJRY'S IVI-:'/IJII!

The national wealth of our country. the: heritage of all South Africans,
shall he restored to the people;

The mineral wealth beneath the soil, the: banks and I11lHh1P\1Iy industry
shall be transferred to the ownership or the people as a whole:

All other industries and trade shall be controlled to assi:-.l the well-being
of 1he people:

All people shall have equal riglu» to trade when: they choose. III

m.mutucturc and to enter ..ill trades, crafts and protcsxionx.

rt I I-:I~I N f) S11,/1.1. III; S11,/REf),/tIlON G U I OS 1:- II" I /{ )ll"(I R 1\ IT!

Restriction of land u\v ncrship on it racial basi:-. shall he en,..led. and alllhc
land re-divided amongst those who work it. 10 banivh famine and land
hungcr:

The .... uuc xhall help the peasants with implcmcnt-, .... ccd . tractorv and
Jam-, (u -,ave the soil and a...... i... t the tiller... :

Freedom ormovement shall be guaranteed to all Will) work on the l.md:
All shall have the rit:hl 10 occupy land wherever they choose:
People shall not he robbed oftheir cnulc, :lJ1d forced labour and farm

pri",olh :-.hall be ubolishcd. •

No one shall he imprisoned. deported or rcst rictcd without .1 (;lIr In;t1:
N ..l one shall be condemned by the order ur any Govcrnmcm \lnl~l'll.

The courts shall be rcprcscnuuivc or all the people:
Imprisonment shall he only fur scriou .... crimes at:ains( Ihe pcoplc . ;1I1d

shall aim at re-education, not vengeance:
lhc police force anJ army shall be open ll~ ail on an equal ha .... i.... and .... haH

be the helpers and protectors uf the- people;
All laws which discriminate on grounds of race. colour or belief s h.dl be

repealed.

,1/.1. SIIAI.L t-:NJOI' I;(JUAI.IIUM,I.V IOGIIFS'

The law ..hail guarantee to all their right (~l ~pe:dv , ill i.lr~;:lli,~. III !lll.:\..~t

together. III publish. to preach, to worship :111..1 II,.) educate their chihlrcn ;
The privacy of the house from police raid-, shalt he protected by [..1\"':
All shall be free to travel without restriction from country... ide 10 town.

from province- to province. and frum South Africa abroad:
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A preventive health scheme shall he run hy the state:
Free mcdicnl Can: and hospitalisation shalf he provided Ior all. wuu

special care for mothers and young children;
Slums shall be demolished. and new suburb-, buill where all have

trausport , roads. lig.hting. playing. fields. creche.... and socia! ccnrrc-:
The aged. the orphans, the tlisabkd. anJ the ~ick .... h;.\1l be car~J Ior by the

state:
Rcst . ki .... urc aud recreation shaH be the right of all:
Fenced locations and ghettoes .... hall he abolixhcd, and law .... which break

up families s.haH he repealed.

rut.at: Sf/ALL BE PEACE fIN/) FR"-:NJ)S"""

South Africa shall be a fully independent state. which rc ... peer .... the riglu-,
~lnd sovcrcigruy of all n.uions:

South Africa :-.hall strive to maintain world peace and the -,ct i lcrncnt of'al!
international UiSPlll~s hy ncgotiation-c-not war:

Pence and fricndxhip amongst all our people ..,h;IH he ...ccurcd hy
upholdiag the equal right s , opportunitic ... and ~!atlls of all ;

The people of the protcctoratcs-c-Buxutolauu. Bcc huanaland and
SwazilanJ-... hall be free 10 decide for themselves their own tuturc:

The- right of all the peoples or Africa ttl independence and ...df
government shall be- recognised, and shall be the hasis ofclo-,c cooperation.

1,10."1 all \\,Ih.l lo v ....• th....·ir p,i.'npk alld Ih ....·ir ...·.Hll1lry Ihl\\. -,ay. a ... w c- ';Iy hcr,•-:

""TIIFSE l'RFEDO:'IS WI'. WILL l'I(iIlT FOR. SIIlF I!) SIDL
TIIROU(;1I0UT OUR I.lVFS. UNTIl. WE II""E \\'O~ OUR
LIBERTY:"'

•
I

I •
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Pass laws. permits. and all other laws restricting these freedoms shalf he
ahutisheu.

TI/U?J: SI/ALL BE WORK AND secoutrvs

All who-work "hall be free to form trade unions. to elect their officers and
to make wage a~rcL"l1lcnh with their employers;

The state ~hall rccogni-c the right anti duty of'ull to work. anti t o druw full
unemployment benefit ... ;

Men und women of all races shall receive equal pay for equal work:
There shall be a forty-hour working week.;t national minimum wage.

raid annual kaye. and sick leave for all workers. and maternity leave on I'llII
P~ty for all working mother»:

Miners. domestic workers, farm workers anti civil servants shall have
the same right ... as all ut hcr-, who work:

Child labour, cornpound Iabour, the tot syst.:m ~ll\d contract bblllir shall
l-c nbolivhcd.

Till: ooous OFIIAUNING AN/) OF CULTURI:
SIIALL ut:OPENE!)!

The government shall discover. develop and encourage national talent
for the enhancement \11' OUf cultural life;

1\11 the cultural trcu-ures of muukind shall he open to all. by free
exchange of hooks. idea .... and contact with other Jal1d .... ~

The aim of cduc.uion sball be to teach the youth 10 love their people and
their culture. to houonr lunuuu hnltherthll\\.t. liherty ;llh! l'...:a...:\::

Iiducat icrn ..hall he tree. compulsory • universal and equal t", u-all c hill! rcn;
ll ighcr cduc.uion and technical training: shall he opened to all by mcun s

.of sr.uc allow.mccv and sdll'larshirs awarded on the ha,is or mcrit ;
Adult iBiter~\l..:Y -,halrho,,: CI1\.kJ by ..\ mass state education plan:
Teachers ...hall have all the rights orother citizen ... ~

The colour bar in cultural life. in ~pori and in education shall be
abolished .

.,.11011: stt.i I./. IIf 1I0US!:S, SECURITY ANn CO;\/FOUT!

All people shall have the right to live where they choose. to he decently
housed. and to hring. up their larnities in comfort and security;

Unused housin~ -pucc 10 he made available [0 the people:
Rent anti prices ..hall he lowered, food plentiful and 11\) one ~h;IJJ

go hungry:



AlillEXU11E tB

. ~'UmkoIlW JJ'I' :"ii:..K"c u [Spear- of the Nation I. FlYl'r .."i....sued by
ccnuuand uf Umkoll/o IVe Sizwe" uutl uppeuriug on December 1&. 1961

Units of Umkonto We Sizwc today carried out rlann~d unuck-, .lgainst
Government installations. particularly those connected with the policy of
apartheid and race discrimination.

Umkoruo \V~"Sizwe is a new, indcpcnctcnt body, formed b);: Atric.uix. lt
includes in its ranks South Africans oral! ruccx. It i~ 11\.)[ conncctcd .n ~iI1Y

way with a Sll-GlHcJ "CommiHcc for National Liber~ltillil" whose
cxistcncc hu- been announced in the prcxx. Umkonro \Ve Si zwc will carry
011 the- slrllggk ftl-r freedom and democracy hy new mcthods , which arc
ncccsvary to complement the uction-, ofthe established nntional libcrution
organizations. Umkonto we Sizwe fully supports the national liberation
movcrncut , and our rucmbcr». jn\ntly ~\I\J. ~n\.l\\!idu;\Hy. pla~~ lh..:nb":\v~s

under the overall political guidance of thai movement.
It i~. however. well known that the main 1l;lli~)Jl;d liberation \If!-=-,1I1Il:l·

titHlS in this country hav c Io"lHhislt.:lltly r~)lhl\\"t:d a Jl~lli(y \11" uou-violcncc.
They have conducted them-elves peaceably at all timex, rt.:g;lrdk~:-\ of
Government uu..v..:\...~ and persecution» upou \b~m, and lk:-.pih: ~~B

Government-inspired attempts to provoke thc rn It) violcucc. They have
done xo because the people prefer peaceful methods of change 10 achieve
their aspirations without the suffering and bitterness llf civil war. Hut the
pcoplcs patience is not endless.

The time comes in the life of uny nation \'..:I1..::n then: r~rnain only two
choiccs.: submit or fight. That time has 11llWC\Hl'Ie to South Africa. \\'1.:' shall
not submit and we have no choice but III hit back hy all means within our
power in d.:felh:e or our people. our future and our rr~l..dom.

The Government has interpreted the pcacctulncs ..... ~)r the movement a:-.
weakness: the P"-'llpll.'·s uou-viulcnt pllti..:ic:o. have bccu tukcu .~" .\ g.1-,.cu
light for Govcrnmcnr violence, Refusal III resort 10 Iorcc ha~ been
interpreted by the Government as :111 invitation to II~C armed torec ;1~;lillSt

the people witbom any fear l\("n:pri~ab. "lhc lllt.:lhod .... of Ullll..lHHo \VI.:
Sizwc mark a break with that past.

We arc xtrik ing out ulong a new road for the libcr-u ion of ttl": people (\1'
this country. The Government policy of force. rcprcvvio n and violence will
no longcr be met with nonviolent resistance only! The choice i~ not ours: it
ha:; been made by the Nutionalist Government which ha ... n..·.k;,:[l."d l.'"\'cry
p":;'H.:e~lbk demanJ by the pc;nple fllr rights and fr":t:,.!lm1 and ~ljh\\'C'rt:J

every such oemanu with force anJ yet nH.lre fllrce! Twil.:-c in tilt: P;l~t IS
months. virtual manial law h;'ls hc.:en ill1r\l~t:d in t1rde-f In bc.:a[ d0\'\'"n
peaceful. IltHl-vlolcnt strike action offhl: pet.lpk in slIrrtli'l l)fth~lr rights. It
is fill\',;' pr~r;,\ring. ib fUfl.:.e~--en\arging.anll rearming its armt:ll Il.li\:CS anJ
Jrawin,t: whirl: d\'i1i~ln pl)pulation into ":tlmmandos and pi:--ll1! dubs-for
full-scale military aC[llHlS against the pl.:'\lplc. The Nf.itiollalist Government
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has chosen the course of force and massacre, now. dclibcrutcly, as it did at
Sharpcvillc,

Umkoruo We Size will he at the frontline of the people' s defence. II will
he the fighting nrm ofthc people against the Govcrnrncnt and its p{'licit:" llf

race upprcsxion. It will he the striking. force otthc people f\)r liberty, for
rights ,UlJ for their ti.mil liberation! LeI the Government. it -, -upportcr ... Wlhl

put it into power. and those whose passive toleration ofrc.icuon kccp-, it in
power. take note of where the Nationalist Government is leading: the
country!

We of Umkonro \Vc SiLWC have always .... ouglu-c-ux the lJhLT~IIj\>I1

movement has sought-c-to achieve libcnuion. without hloodshcd and civi l
dash. \Ve do so stilL \VI.: bopc-c-cvcn a\ this till' hour-c-rh.n our lir~l action-,
will awaken everyone to ~l realization of the disa-.;trlHis. situation t\l whic h
the Nmionalixt pl'lil:y is Il.'adin~. \Vl' IlilP~' thaI WI..' will I'rin:~ the
<.ilH'CnHlh:nt aud its S.UpplW{.,;rs ll) thc~r S~\h~s bt:!'\)r\: it is \\)1) l~tt':.:OM tkit

both Government and it~ policies can he changed before muucr-, re;n.:lt the
desperate -,lagt.: of civil war. We believe our action-, to be a blow ag~ul1~t t hc
Nationalist preparationx for civil war and mi[it~\ry rule.

In these actious , we arc working in the best interests or ~IH lhc people or
this country-black. brown and whitc-c-whosc future happiness and
well-being C"lOOl)[ be attained without the overthrow of the ~~ltion+.llisl

Government. the abolition of white supremacy and the winning of liberty,
UCIl'h)Cral.:yano luB national rights und equality for all the people of l!li~

country.
"VI..' appeal tor t he support and encouragement tll' ull r110-c SdLlI h ,\ t"ri,.:;lrL ...

who seck the happin..:~~ and frect.hHH ofthe p\.·\lpk of tlli:-. ~\HIl\lr) .

.-tfrit;a ;\Itlyihllyc!

Ixsucd by commnnd of Urnkonto We: Sizwc.
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strenuous one. The harder the struggle, the better
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67Mcchlery's case, pp. 215-217.

68
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69
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70Se e Middleburg Municipality v. Gertzen, 1914
A.D. 544, at p , 555.

71
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Representation, 1959, p. 6.

77 1"Cowen, D.V., Par 1amentary
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Sovereignty and
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1914 A.D. p. 544 at p. 555.
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192 A.D. 286 at pp. 290-291.
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638 at pp. 650-651.
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and Harbours, 1922 A.D. 527 at p. 537.
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(f) Harris & Others v. Minister of the Interior
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80por example Rex v. Ndobe, 1930 A.D. 484.
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emphasize that I accept fully and unreservedly that
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Union Parliament possesses sovereign legislative power
in and over the Union." See also Dold & Joubert, ibid.,
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1956, pp , 33-34

87Karis & Carter, ibid., vol. 1, p. 61.

88Karis & Carter, ibid., vol. 1., "Immediately
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Around this question the government spelled out its
philosophy of unequal racial co-existence in all spheres
of life. Debate over this policy and over the franchise
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p.61.
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91Se e Section 64 of the South Africa Act.

92
He was the Governor General and could by with-
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95. See Shadow & Substance, ibid., p. 22.
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Hope Statutes, vol. II, 1880-1893, p. 2459.

HOAt p. 495.
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113At p. 495
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118. See Molteno, ibid. p. 6. "The Bill there
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119Karis & Carter, Lb'Ld ; , vol. I, p , 274. "!1r.
Ballinger advised Conference-:-. Thirdly, no emanci
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121
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122S " 7 th
ect~on of e Act.

123sections 6 (1) (ei) and 6 (1) (b) .

124section 2(1).

1255 " 2
ect~on O.
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1331 952(2) S.A. 428 at pp. 469-470.
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135Rogers, Barbara, Divide and Rule, 1976, p. 21.

136Moltena, ibid., p. 14.

137plaatje, Sol T., Some of the Legal Disabilities
Suffered by the Native Population on the Union of South
Africa and Imperial Responsibility", p. 2, "The root of
the evil involved in the legislative tendencies of the
Union Parliament lies in the Act of Union which excluded
Coloured taxpayers from the exercise of the franchise.
The result is that no matter how loudly they protest
against an accumulation of wrongs, the legislature is not
obliged to take any notice of their protests."

138Se e par. 19 of the 1914 Petition of the African
National Congress addressed to the King. For the text
of the petition see Karis & Carter, ibid., Vol. I, PP' 124
130. See also Paragraph 10 of the 1918 Petition of the
African National Congress to the King. For the text of
the petition, see Karis and Carter, pp. 137-142.

139Se e Section 1 & 2.

140Se e Section 5 and 6(1).

141Se e Section 16(1).

142Se e Sechaba'oAugust 1980, pp. 23-26.

143K"o d °
ar~s an Carter, ~bid., vol. I, pp. 158-195.

144S K ° ° i dee ar~s & Carter, ~b~ ., vol. I, pp. 193-196
for details of Deputy Prime Minister T.J. de V Roos
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on 3rd November 1926.

145Section 27(1).

146Section 27(2).



l47Se e Section 26(1).

l48s e e Section 29(2) and 20(3).

l49Se e Dr. A.B. Xuma's remarks in Political
Representation of Africans in the Union--Pamphlet issued
by the South African Institute of Race Relations, 1942,
p. 24. "However the representatives have no such power.
They can talk and have talked eloquently; but hardly any
matters of fundamental policy have been altered during
the five years of their term of office by reason of their
representations."

150 lOt· 1 to "bOd "Th 1See Po ~ ~ca Representa ~on, ~ ~ • ey on y
agreed to give it a trial in view of the fact that their
forces of opposition were not well and effectively
organised, otherwise they would have inaugurated a
policy of no-cooperation." R.V. Selope, Thema. See
also R.B. Godlo's article at p. 33-36 of political Rep
resentation. ibid.

lSlRobertson, T.e. writing in Political Represen
tation of Africans in the Union, ibid. "The natives
would be given some representation-Tenough to keep them
quiet) in such a way that they would never be able to
dominate European politics as a result of their superior
numbers. All the emphasis was on the never. The aged
politician visualised his 'solution of the native problem'
as an arrangement which would persist until doomsday."
p. 37

152political Representation of Africans in the
union, ibid. p. 24.

153Robertson, T.C. writing in Political Representation
of Africans in the Union, "While the Natives Representative
Council has done good work, it has not even had an "in
fluence' in Parliament. Indeed the tabling of the report of
its proceedings, as far as the majority of members of
Parliament is concerned, is no more significant than the
addition of yet another blue book to the growing pile."
p , 38.

154Ta t z, C.M., Shadow & Substance, ibid., pp. 113-114.

l55Ta t z, C.M., Shadow & Substance, ibid., p. 115.



156Se e Tatz, Shadow & Substance, ibid.,p. 115.

157" ••. The experiment has failed, because the
government, which is the author of segregation, and
therefore the author of this Natives Representative Coun
cil never intended to honour its pledge--it has never
bothered itself for one single moment about the Council
• • • We have been fooled. We have been asked to co
operate with a toy telephone. We have been speaking
into an apparatus which cannot transmit sound and at
the end of which there is nobody to receive the message.
Like children we have taken pleasure at the echo of our
own voices ..• " Councillor Mosaka as quoted at p. 116
of Shadow and Substance.

158Ta t z, C.m., ibid., p. 117.

159T ta z, C.M., ibid., p , 118.

l60Hi l l, Christopher
mentation of South Africa.

R., Bantustans:
1964. 01". 1-6.

The Frag-

See also, Sandor, Psend, The Coming Struggle
for South Africa. "The only answer, as far as the
Afrikaner is concerned, is the division of the country
into 'black' and 'white' areas" .• p. 7. Also at pp. lO
ll, "If South Africa is to be divided into 'black' and
white' areas the problem must be tackled on two fronts.
One is the removal of the Africans from the 'white'
areas. In practice, since this cannot be achieved
immediately without destroying the 'white' economy. it
means denying the African any permanent stake in the
'white' areas and making him a migrant worker until his
labour is no longer needed. In the government's own
words, the African must be regarded as a 'temporary
sojourner' in 'White' South Africa . The other leg
of the apartheid policy is the development of the
reserves so that they can support an even larger African
population. There is no intention of increasing the
amount of land held by Africans."

Since the above was written. Soweto has ex
ploded and there is now a grudging acceptance of the
permanence of the urban Black. This change is evidenced
by the extension of the 99 year lease system to Black
housing in Soweto and the belated feverish activity to
make conditions in that township tolerable.

There has also been some talk by the Prime
Minister that the 1936 Land Act which pegged land for



Black occupation at 13% of the land surface of South .
Africa is not inviolate and that he probably would be
prepared to make more land available to the Blacks.

161 " 18SectJ.on .

162S t" 2ec J.on •

163Hi l l, Christopher R., ibid., p. 8. "They enjoy
extremely limited powers and particularly at the tribal
level have been strenuously opposed by Africans".

See also, Rogers, Barbara, Divide and Rule,
ibid., p. 21. "Verwoerd, in the debate, made no pretense
that Africans agreed to these steps: 'These proposals
were not very warmly welcomed by the Bantu leaders, for
they had but one desire--they repeatedly said so--and
that was equality and representaiton in the union Par
liament together with the Europeans. They very expressly
said that this was their sole aim in their constitutional
development • • .' ", 21"p. .

See also p. 11, "The new Bantustan structures
are being imposed upon tiny and badly eroded reserves
designed to force the Africans there into migrant labour
in the town."

164Rogers, op , cit., p.·8.

165 "II "HJ. ,~. cJ.t., p. 10.

l66section 2(7). Also see Hill, ~. cit., p. 11.

167Sections 3(1), 3 (2) , 3(3),3(4) of Act. 68 of 1951.

l68Se e Section 4(1) (c), 5(1)(a), 7 (1) .

169s e e Section 4 (1) (d) , 5(1)(b), 5 (3) , 5 (6) ,
6 (1) , 7 (1) •

170Hi 11, Christopher R., op. cit., p. 11.

Karis, T. and Carter, Gwendolen, R., From Protest
to Challenge, vol. 3.

17~hereas the Bantu People of
Africa do not constitute a homogenous

the Union of South
people, but form



separate national units on the basis of language and cul
ture:

And whereas it is desirable for the welfare
and progress of the said peoples to afford recognition
to the various national units and to provide for their
gradual development within their own areas to self
governing units on the basis of Bantu systems of govern
ment:

And whereas it is therefore expedient to develop
and extend the Bantu system of government for which pro
vision has been made in the Bantu Authorities Act, 1951,
with due regard to prevailing requirements, and to assign
further powers, functions and duties to regional and teri
torial authorities:

And whereas the development of self-government
is stimulated by the grant to territorial authorities
of control over the land in their areas, and it is therefore
expedient to provide for the ultimate assignment to terri
torial authorities of certain rights and powers conferred
or assigned to the Governor General or the Minister or
Trustee referred to in the Native Trust Land Act 1936 in
terms of any law:

And whereas it is expedient to provide for direct
consultation between the various Bantu national units
and the Government of the Union:

And whereas it is expedient to repeal the
Representation of Natives Act 1936:

And whereas it is expedient to provide for other
incidental matters.

172S to 2 ThO" ". d" " hec 10n. 1S 1S a cur10US 1n 1cat1on t at
the Whites do not think of the Blacks as people but as
units in the White conceived structures.

173S t"ec 10n 2 (2) •

174Section 3(d).

175S toec 10n 12. See substituted Section 7(1) (f).

176S S toee ec 10n 12. Substituted Section 7(1) (g).

177 ° 12Sect10n • See Substituted Section 7(5).



178 . 4 (1) •Sect~on

179section 1 (1) •

180 . 1 (2) .Sect~on

181 . 2 (2) •Sect~on

182s e e Section 2(2) (a) and section 2(2) (b) and
compare them with Section 40-51 of the constitution Act
No. 32 of 1961.

183Section 3 (1) •

184Section 3{2).

185s e e the provision in Section 30, " .•. and may
make different such laws for different regions or places
and different categories or groups of persons."

186s e e Section 23(b) and Section 25 and Section
23 (c) .

187section 12.

188Se e Section 2{7} of Act 38 of 1927. See also
Rogers, Barbara, Divide and Rule, 1976, pp. 49-50. II

the Supreme Chief of all Africans in the country is the
head of State, now the State President; all the African
chiefs are arranged in a hierarchical structure, answer
able to the White person who holds this post. He is
empowered to legislate by proclamation in all African areas,
subject to modification or repeal by the all White House
of Assembly • • • As a Transkei politician has described
the system, 'The chiefs have the whip hand all the time-
and the government controls the chiefs.' This is a complete
reversal of the position of chiefs in traditional adminis
trative structures. While keeping, or restoring the form
of chieftainship, the South African ethnologists twisted
its meaning in terms of responsibility to the people. By
retaining the right to recognise chiefs, and by paying
those recognised a regular salary and giving them specific
though limited powers, the central government in South
Africa--as in many colonial situations--removed the chiefs
from their accountability to the people and created an
institution of petty tyranny. Democracy in traditional
life was destroyed; the chiefs no longer depended for



their livelihood on the approval of their own people."

See also Mbeki, Govan, The Peasant's Revolt, p. 137.

189Mbe ki, GOvan, The Peasant's Revolt, pp. 137-138.

190s e e footnote 188.

191south Africa Race Relations Survey, 1976, p. 228.

192s ou th Africa Race Relations Survey, 1976, pp. 119-12l.

l.93s outh Africa Race Relations Survey, l.976, pp. 242-244.

194south Africa Race Relations Survey, 1976, pp. 228-229.

195p o r further provisions see South Africa Race
Relations Survey, 1977, pp. 335-336.

1965outh Africa Race Relations Survey, 1977, pp. 338-339.

197south Africa Race Relations Survey, 1978, p. 283.

198s outh Africa Race Relations Survey, 1978, p. 282.

199 nThe l.ittl.e suppo~t that Chief Sabata musters in
the Council Chamber of the Transkei Territorial. Authority
is no indication at all of popul.ar feeling in the Transkei
which is right behind Sabata and, indeed, woul.d wish his
opposition to go even further. Commoners, the two million
peasants of the Transkei, have long stopped expecting
chiefs to speak for them representing their grievances
and demands, but Sabata is one of the few chiefs who have
not betrayed the tradition of speaking for their tribes,
even when they know what they say must earn them the dis
approval of the government, even the threat of deposal.
or banishment." Mbeki, Govan, ~. cit., p , 137. No
wonder the Matanzima decided to act against Chief Sabata.

200s ou th Africa Race Rel.ations Survey, l.979 , pp. 340-341.

20l.south Africa Race Relations Survey, l.977 , p. 337.

202Sou th AFrica Race Relations Survey, 1978, p. 303.
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203south Africa Race Relations Survey, 1979, p. 337.

204South Africa Race Relations Survey, ;979, p. 337.

205s e e the cover of Rodgers, Barbara, Divide and
Rule, i.bid.

206s e e South Africa Race Relations Survey, 1977, p. 328.

207Sou th Africa Race Relations Survey, 1977, p. 334.

208s ou th Africa Race Relations Survey, 1977, p. 334

209south Africa Race Relations Survey, 1977, p. 311
and p. 334.

210South Africa Race Relations Survey, 1978, p. 274.

211Sou th Africa Race Relations Survey, 1979, p. 308

212South Africa Race Relations Survey, 1977, pp. 328-29.

213south Africa Race Relations Survey, 1979, pp. 308-311.

214R97 million in 1978 and R22 million in 1979.

See South Africa Race Relations Survey, 1978, at
p. 275 and 1979, at p. 349.

215South Africa Race Relations Survey, 1979, p. 328.

216South Africa Race Relations Survey, 1978, p. 297.

217South Africa Race Relations Survey, 1978, p. 328.

2l8south Africa Race Relations Survey, 1979, p. 328.

219
McClellan, Grant S., South Africa, 1979, p. 29.

nChief MphePhu detained more than 50 members of the oppo
sition without charges or trials • • • Pretoria seems to
have agreed. The Venda detainees were picked up by South
Afri.can Police and held in South African cells. And



throughout the uproar that followed the jailings, South
African government officials continued to describe
Mphephu's move toward independence as 'the kind of
democratic, peaceful change, that should serve as an
example for the rest of Black Africa.'"

22 oSurvey of Race Relations in South Africa, 1979, p. 3:

221survey of Race Relations in South Africa, 1979, p. 3c

222 of Race Relations in South Africa, 1979,Survey
pp. 248-349.

223s e e Mbeki, Govan, The Peasant's Revolt, ibid. ,
pp. 49-64.

There are however certain homeland leaders who
refuse to be blatantlv used, most notablv Chief Gatsha
Buthelezi of Kwazula.- See Buthelezi, Gatsha M., The Power
Is Ours, ppJ 4-6, 19-28, pp. 145-158

224McClellan, Grant S., South Africa, ibid., p. 28.
"The men who have accepted independence for their ban
tustans are fairly unsavory characters, and are widely
hated by South African blacks•... Chief Mangope, like
Chief Kaiser Matanzima in Transkei, is a ruthless oppor
tunist, in both Bophuthatswana and Transkei, the oppo
sition has been disbanded or jailed, and government
officials are free to use their positions for personal
gain. In both countries, too, about half the legislature
is directly appointed by the chief, making a farce of
the democratic process in the only parts of South Africa
where blacks can vote for their national government."

225Mbek ° Goa ; van, The
quoting a Nationalist M.P.

Peasant's Revolt, p. 46,

226Refer to the shenanigans of Chief Mphephu and
the brazen use of State farms by the Matanzima brothers
for their own profit. See South Africa Race Relations
Survey 1976, p. 339-340.

227 . hKar1s, T OUlaS and Carter, Gwendolen, From
Protest to Challenge, vol. 3, p. 3.

228
Survey of Race Relations in South Africa, 1951-

52, p , 11.



229survey of Race Relations in South Africa,
1951-52, pp. 11-12.

"While the Government is not prepared to grant
the Bantu political equality within the European com
munity ••• Should you adhere to your expressed intention
of embarking on a campaign of defiance and disobedience
to the Government and should you in the implementation
theory incite the Bantu population to defy law and order,
the Government will make full use of the machinery at
its disposal to quell any disturbances, and, thereafter,
deal adequately with those responsible for initiating
subversive activities".

230"They had no other alternative they said, but
to embark on a mass campaign of defiance of unjust laws.
As a defenceless and voteless people, they had explored
other channels without success." Survey, ibid., 1951-52,
p , 11. --

231Survey of Race Relations, ibid., 1951-52, p. 15.

232Survey, ibid., 1951-52, p. 14.

233Section 2(1).

234"In March this year, the Government passed the
so-called Public Safety Act which empowered it to declare
a state of emergency and to create conditions which would
permit of the most ruthless and pitiless methods of sup
pressing our movement." No Easy Walk to Freedom,
Presidential Address by Nelson Mandela, Transvaal ANC.,
September 21, 1953, quoted by Karis & Carter, vol. 3,
ibid., p. 107.

235
Cohen, Carl, Civil Disobedience, pp. 44-45,

.. the civil disobedient does, while the revolutionary
does not, accept the general legitimacy of the established
authorities. While the civil disobedient may vigorously
condemn some law or policy those authorities institute,
and may even refuse to comply with, he does not by any
means intend to reject the larger system of laws of which
that one is a very small part. In accepting that system
he accepts even the technical legitimacy of the law he
breaks; he recognises that in one very important sense
that law does claim obedience from him, and he knows that
his defiance of that claim--while he accepts the general
legitimacy of the system--requires some special justification.



In short, the civi~ disobedient acts de~iberately within
the framework of established political authority; the
revolutionary seeks to demolish that framework or to
capture .it."

236"The Defiance Campaign together with its thrills
and adventures has receded. The old methods of bringing
about mass action through public meetings, press state
ments, and ~eaflets calling upon the people to go to
action have become extremely dangerous and difficult to
use effectively • • • • These developments require the
evolution of new forms of political struggle which wil~

make it reasonable for us to strive for action on a
higher level than the Defiance Campaign." Mandela, Nelson,
No Easy Walk to Freedom, Karis & Carter, ibid., p. 107.

237survey of Race Relations in South Africa,
1953/1954, pp. 11-12.

238s e e Section 5(1) (e) of Act 44 of 1950 and Section
3(b) of Act 15 of 1954.

239 t'See Sec ~on

of Act 15 of 1954.
10 of Act 44 of 1950 and Section 7

240survey of Race Relations in South Africa, 1953-54,
p. 36, "under the Riotous Assemblies Act of 1914, the
Minister has been empowered to prohibit all pUblic
gatherings in places to which the public had access in
specified areas for specified periods. In terms of the
new Act, his powers were widened: he may now prohibit
any particular public gathering, or all such gatherings.
in any public place for a specified period or certain
days of the week." Also see Section 1(4)a) and Section
2 of Act ~4 of 1954.

24~ANC President A.J. Luthuli, Walter Sisulu,
Nelson Mandela, Joe Mathews were all banned.

See also Survey of Race Relations in South
Africa 1955/56, p. 40.

242A copy of the Freedom Charter is annexed hereto
marked Annexure A:

"These princip~es have been embedded in the
Freedom Charter, which no one in this country will dare
challenge for its place as the most democratic programme



of political principles ever enunciated by any political
party or organisation in this country." Nelson Mandela,
pleading in mitigation in Court. See Karis and Carter,
Vol. 3, ·ibid., p. 735.

243survey of Race Relations in South Africa,
1958-1959, pp. 44-47.

Survey of Race Relations in South Africa, 1961,
pp. 62~63.

244"The Government's control of the extra-parlia
mentary opposition and its restrictions on the leaders
were so pervasive and its unused statutory powers so
extensive that invocation of the law of treason seemed
superfluous unless the intention was to hang the accused.
Speaking privately in January, 1959, however, Oswald Pirow
the Chief Prosecutor, provided a different vip,·, of Govern
ment intentions • • • More important to Pircw than five
year jail terms, however, was the desirable effect of
the trial itself, which he considered to be largely
responsible for a rapid decline in agitation after
December 1956 and a generally quiet period during 1957-58.
However Piron noted bluntly, if any serious threat to
White rule were to arise, the shooting of 5000 natives
by machine guns would provide quiet for a long time to
come." Karis and Carter,ibid, vol. 3, pp. 274-275.
Oswald Pirow's forecast was to come true just the following

year with the Massacre of Sharpeville.

See
245K· C

ar~s & arter,
also, pp. 524-530 for

vol. 3, ibid., pp. 307-320.
the Constitution of the PAC.

246Karis & Carter, vol. 3, ibid •. r pp. 560-572.

247Karis & Carter, vol. 3, ibid., pp. 333-334.
Survey of Race Relations~59-1960, pp. 577-58.

248
Survey of Race Relations, 1959-1960, pp. 59-68.

249Karis & Carter, vol. 3, ibid., pp. 337-339.
"Between 30 March and 2 April the entire citizen force,
Permanent Force Reserve, Citizen Force Reserve and
Reserve of Officers and the whole of the commandos were
placed on standby, the regiments, squardrons and other
units being mobilised as their services were required."
Survey of Race Relations in South Africa 1959-60, p. 73.

250K" C "b'"
ar~s & arter, vol. 3, ~ ~d., pp. 577-579.



Survey of Race Relations in South Africa, 1959-60, p. 84.
"According to the Minister of Justice, by 6 May, 18011
arrests had been made (excluding the persons detained
under Section 4, as described above). Large numbers
were released after screening. The Minister gave further
information on 16 May stating that:

(a) 689 persons had so far been detained under
Section four bis. Of these 316 had been committed to
institutions designated by the Commissioner of Prisons,
and 284 had still to be interrogated. (The remaining 89
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